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of MNr. Justice Anglin iii the Divisional Court in the Bren~ner
esase vith the view of Mr. Justiee Duif in the Supreïne Court ini
the same case. Mr. Justice Anglin had propounded the ques-»
tion thus:-

"Assuming that the degree of momentum which the motor- Al
mnan found himself unable to overeome should be aacribed to his
faihtire tD shut off power at an earlier point of time. and thatt
such omission should Le deemed negligence, can that omission.
whieh occurred before the piaintiff's danger rnanifested itself,
though its operation and effect contînued up to the very-
molient of injury, be deeimed negligence whichi renders the de-
fendants liable. notwithstanding the plaintiff's contributory
negligence, bceause in the resuit of the f'rmer might, but for this
continuing thougli anterior negligence. have avoided the mnis-
chief~'

1 his qu(estion Nir. Justice Anglin hiad, after au exhaustive re-
view of tlie auithorities-. answvcred asý foi'lows.--

otwithout hesitation. bccause of the' volume of Amerîcan
,iuthority opposed to Ibis vi<'v. and of the nauifest difficulty

it î inmav occasion in sonie ekases.u drà u a clear distinc-
tioni 1.vtween priînary and ultiniate negligence, 1 have reiched
thu eonelusion that negligence of a defendant ineapaciîating
himmii Im'omn taking due care to avoid the eonsequentes of tbc plain.

tmffýmm"mligemîce. nav. in sonie ca.ses, though anterior in point
of tilmie to the plaintiff's negligence, colnstitute "ulntitmate" neg-
ligumnvu, renderir.g the defeifdant liable iîotwithstanding a finding
of een!ttrîhuîory tiegtigence of flic plaitiif. Such anterior ile-
fammit of the cfendant is, in iny opinion, nuîmî 'iegligenéê,

whem it renders inefficient to av.ert iujury to the plaintiff oans
eIii>Ioyesl hy the (lefendant aflter (langer hecamne apparent, aud
whiehl Would otherwise have 1 roved adequate to prevent the mnis-
ehivf, or teniders the defendant wholly incapable of eiiploïyig
su1eh mnivas, thoigh lime ivas afforded for bis using themn eflla-
eiommsl., buit for such Oisabling negligzence.ý'

LimIer, in tbe same came in the Supreme Court, Mir. Juistice
DiltT himd put thme mialter in this way:-

The principle is too firmuly settled to admit, iii Ibis court, 4


