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t Ibs, and ,he evidenc- did fot warrant the fanding that the defendants lhad bee n
of negligonce ln 1e.ving the czar where they did; they were not liable for

ite los& of the gouda in question.
Appeal al1owed with cOsts.
Foreefterfor the plaintifT
,.Ukins, QC', for ttwedeendanta.

%à Fuit Court.1 lApril 4.

SIMPSON v. ihM .

/)eýro/ittion of Estae Adt--Proof of ex«euors' tille n ejectii,)wt- Poa
qufficiéxt e,'ident.e of ull/-vrdenec of el<h 1hie oidif'

This was an action of ejectment tried at the last Fai Assixes rit Portage la
p rairie. l'le plaintiff claimed titie under a patent fromn the Crowr to Altxan-
der Sniith, wbo lived in Scottand, and died there in t891, atid under bis wiill
which made the plaintiffs bis executora, and o! which ancillary probate liad beeil
granted by the Surrogate Court heie.

l'li plaintiffs produced the paient and the probate, and gave' sone oral
evidence of the identity of the patentee with their testator, and of their own
identity, and of the death of the patentee, The defendant ciaimed und er a tax~
sale deed which he put in and by length of possess;on, but no other evidence to
support these claims were given, and bis counsel relied on bis objiectioiis to the
plaintifs' evidence. These objectionsw~ereRan foibows:

(i) That in an action of ejectitent the plaintiff claiming u.nder a will musi
produce and proye the driginat will or a properly certified copy of it, and that it
%ias duly exacuted se as te pass reat estate.

(2,' That snirient evidence had not been g iven to prove the ideniîy i nÇofthe
patentee, and of the executors and the death of the patentee.

Plaintiffs had a verdict, and the defendant appea'nd.
lle/d.' that the Devolution of Estates Act. RSMc. 45, s. 21, ta1<en

together witb t1he Manitoba Wilis Act, R.S.M., c. i 5o, s. 20, and the !ýurrogate
Courts Act, R.S.M,, c. 37t sa 17, 18, 2o, and 22, have made such a change in the
nid law that the probate of a will is the necessary and only admissible
evidence of the titi. of the executora ciaiming in 'ejectment. The statute
vests the land in the t "personal representative"' as such, and the executors are
not clnthed with that character until probate is granted tu theni,

/ield, also, that sligbt evidence of îdentity of the pqrties in such a case wiil
be sufficient when the nanmes are identical, and that the evidence given in this
case waa ample.

A»eai dismis.red wil ca.ss
l>erie for plaintiffs.

* /kvwd4 Q.C.,1). Carneron, and amer fer defendant,


