
FRANCIS v. ALLAN.

The indebtedness on a promissory note made by the appellant
to another of the respondent bank's customners, of which it became
ini the ordinary course of business the holder, came within the
terîns of these agreements.

The note made by the appellant to Cook was payable to, Cook's
order, but was flot endorsed by him; it was given to the bank to
be held as security for ain indebtedness. The manager of the
Sarnia branch had, l'owever, a power of attorney from Cook to
" 1endorse promissory notes;" and that, with the possession of the
notes, was sufficient. The true test was not whether, at the time
the dernand for the securities was made, the bank could have
xnaintained an action on the note. The bank had then the posses-
sion of the note, though unendorsed, and was in a position at any
moment to complete its legal titie to the note and to maintain
an action upon it by the exercise of the power of attorney; and the
appellant was then iadebted to the bank within the meaning of
the agreements.

The effect of sec. 61 of the Bis of Exchange Act, R.S.C. 1906
e h. 119, was, that the transferee, before endorsement, was ini the
position of equitable assignee of a chose in action, and might
sue in the name of the transferor, and also enforce by action bis
right to have the instrument endorsed to him. Sec Hatsbury's
Laws of England, vol. 2, p. 503, para. 8.53, and cases cited.

MÂ,cLAREN, HODGINS, aad FERGUSON, JJA., eoncurred.

MAGEE, J.A., agreed in the resuit.

A ppeal dîsmissed u'ith cosis.
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Appeal by the defendant Norman Allan and cross-appeal by
the plaintiff from the judgment of KELLY, J., il O.W.N. 259.


