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<|i'c-<tiiMi. We uliiill mil tiiiiliTliikc to nxiiniiiio iiiiil tii

(MiiHtii'Bt on CHcli of llu! lit'iv-iiiiiu rluusni iiMtre nr It'ss

iil'iiiti'lli^ilik', liut nil ('i|iiiilly oliMuru, lis iihhIi on sii-

( iHiiii III' till! c'linliniial icduiuliiiici! <<f cxjircssioiis not

rli'iir ill lla-msiilvi's, as on m-c'.nint of tlio wiiiit of

liiLthod mill roiinoxion lielwcon ciirli of the ciiiiiscs.

'I'lih fiiiill, so liiiii'^prous ill II . drawing u|i of laws in

uotmr'il, is still iiioro daiigcroiii in n law cstalilisliiiig

on uiiiiiiown sysli.ni, Ilit; o|icralion of wliicli di'|innds

upon its |iors|ilrtiily, its jirui'isioii, in a new law and one

SI iiii,i.irl;inl in iU olijoct and cllfcl!) as tlio Orilinancc

i I •|iiustiiiii.

1,1 1 lis examine if lliis Ordinance lias ntlained iis nb-

jeiM, iliiit of llio imbiicilv of inciimhranccs, the security

of tlie liiiyer and of liie creditor, wlietlier witli reference

l.i liistriinieiits GXeciiteil lieforu tliu operation of this

law, or to those executed since.

Firsi, let lis direct our (illenlion to (he Acts passed

III file the Onjinaiice cane into operation.

ilrre, we comnienrp our l.ihoiirs by notir.in;; an in-

colii'eiv.ihje oinissioii in the drawinfi; up of the fourth

Sjtiioii o(" the Ordiiinnce which presi;ribus the rei(isir.i-

tion iif liisiriiinpiits iiiiiile liefore the optTation of lliis

i>a',v. I'his section is in the liillowing terms :

" \:m1 III it fiirtli'^r tirdiiiiied and enacted, that a mc-
" inoritl i,fall nnlaiial oblis;ii(iuns, contracts, instrit-

" inuntu in wiitinq, jiidiimcnln, JuJicial acts and
•' ///M'/'oi/i/ii,'-,'*, recoaaiziincfn, privilesntlanil Inipo-
" tht'ciin/ rii(hls and claims, now in force, or which
•' shall he in I'unc on the lUy on which this Ordinance
" shrill I leiie into force and ell'ecl, whereby any debt
' or dfhis, sum or sums of monetj, goods or chat-
" Uta, liiive been oontracled, stipulated or secured, or

" have been recovered or made, and arc payable or de-
" liMTiib' , mid whereby iiiiy lands, tenements or liero-

" di.ameiils, real or iminoveuble estates, have been and
' lira In pntlii ruled, charged or inciimberod, for (lie

" p;ni;iril, salislailioii, orileliverv thereof, shall be re-

" i^i-oTcd ill Micli ni:iiiii r as is hereinafter prescribed,

" Withm Iwulve cali.iii|.o- in uitlis, from and after tiie

" diiv on wliicli lliis • )i(Iiiiaiice siiall come into force and
' cQ'.ci ; iiii'.l Mich r jr --i!' lion, '.vlien so made within
'* ihe I'Ci'iod ia^l jiforesiiid, sliiill have the elV-cl of pie-

" sei vii.4- si:ili livpahecs, priviliLji'd and liyp^ilhecary

" riplils ;iM(l cliiiiiis, acciii'ilini;' to their respective rank
" and I'li. riiy, in the same manner ns if this Ordinance
" liiKl lilt been made."

In rivullii:; this clause, ihe words all contracts, ins-

tni.nii nlit in wrilini^, would seem to rompreliend all

the ciiiiiriids or insiruiiieiii< in writing of whatever na-

liiie H -v lie, and to whatever specii's they belong

bill .!'i' riiilhor desiring lo explain to us of what
< ulilr.ici'- or i'lslriMTients lie wishes to speak, adds:
" in/i':re';ii ani) delil or dvlila, sum or sums of mo-
'•• f.ei, Kioils or challdf, have been contracted, sti-

»' puliited or scciirrd, or tiave been recovered or
" inv(h\ itiid nrc. iiiii/abli- or deliverable, and where-
" bi/ an'/ lond.i, Ivnemenis or liitreditaments, real or
'* imiDovenhic vulatus, have been and are In/pot/ieca-
•' liuK diiiriiiul or IncuHihcrcd, for the payment, sa-
" lixii'ttiotu or delivery lliereof."

T i us, Pu'.virtlir.:: loliie leniis if ibis clause and tlio ex-

pbiiian.iu uliiih It (onliiiiis, the Ordinance re(|uires only

tiiii leirisli'iition o! Acts or biirgaiiis having for their

i-'lijcji ;l;iii:rs of a n:oveiiMc nature, or the delivery of

elle'.ls iT mcrclianilizo, or llie payment of a certain

sum of money, foi the prument or delivery of which

ihe security of a liypotlioc lias been added. It follows

llieii, from it, thatthiscliiuse, cnntuining iioihiiig which
.ill'ects or which can be reasonably made to ajiply to

Deeds or Titles securing immoveable property, it fol-

lows therefrom, '^es.iy, that Acts of sale, of donation,

wills, contracts ol marriage, in a word, all Insiriinii iils

conveying properly of n date anterior to the c ominunce-
inent of the operation of (he Ordinaimo do not fall

under the controiil of the Ordinance, any more linn do

the Acts relating to tutors and curators (of tulellc and
ctirulelle) which wore passed previously to this period.

Here tlicro is an omission very fatal to tlin jiiibli-

city of hypothecs and to the operation of the system

introduced by the Ordinance, a singular romiily apjilied

to secret and fraudulent conveyances and salrs of
real estates of which the Orilinancc speaks in ils pre-

amble. And how ascertain if the vendor is reiillv ilie

proprietor of the immoveable |)roperty sold, it' im is

in possession of this immoveable jiroperty ciilv as

usufructuary, or conditionall)', £,.c. &c. Hm Uiis i>

not nil : admitting that the omission we have nbs'<rveii

niion does not exist, let us see if the formalities riij iired

by the Ordinance are calculated i. > give publicity to

hyiiothecs.

Let us suppose that Peler wi>bi'S to inirrdasn

Lewis's farm, lie goes to the IJcirisiiv oliice i.l the

County in which the land is siliiale ; be a^ht the

Registrar if there is any liypotlu < ni his I?ej;isiers

against Lewis's property. The ll.'gislrar, afii r hav-

ing made a search, (ells him lluru is none, and
hands him n certificate declaralory of this fict. On
this information I'etcr imrchases. For greater so-

rurity Pcler ajiplies for letters of llalilication of his

deed of purchase ancoriling to tin: \'i'm isions of ihe

Statute of Lower Canada, 9 Geo. ! V c. 20 ; no oppo-

sition being filed to the demand of I'eler, he obtains the

ratification or confirmation of tiilo wiiicli he asked for

and pays Lewis the purchase money. It would appear
that, after having observed nil these formalities, Peter,

iindor the jjiiarantec of two laws eiiacled expressly

with the object of protccling the purciiiiser, ought
never after to jo ousted from the immoveable pni-

porly acquired from Lewis. Nevertheless, some years

after, Peler, to his great sin prise, receives notice

to surrender to Charles half of the projierty pur-

chased fr-iin Lewis, Charles pretending that ho is llio

proprietor ol half this properly, because his fiillier, at

his marriage in 181t), was tlie proprietor of this )iro-

perly—That not having made a coiilract of marriatr.',

the half of this properly was applicnble to the customary
dower, and that by the death of bis fiilhor and niolhcr,

be Charles, finds himself tiic proprietor of halt of

, Peter's property.

To this Peter replies : but your title lo !lio dower
which you claim was not registered at the lime of my
purchase of the property from Lewis, and moi cover mv
property is freed from the dower. Not at all, replies

Charles, (he Ordinance (o which you appeal, section

IV, does not require the registration of liiies lo real

property; and tli»i'^;li it did require it, the dower which
I claim does not fall under its controul, bccaiiso this sec-

tion only requires the registration of Acts, Contracts or

instruments in writing ; now the dower in qiiesiion

does not issue from an Act in writing, since none such
exists, and my title to the properly accrues from tlii'

mere operation of the law. This section seems to as-

sume that no other moans exists whereby lo create a right

or a hypothec, hut by an Actor Inslrunient in writini;.

This law which you invoke caciint niililaic against

me. liut, Petor will sny, I have obtained a judgmoni


