
Chancery jCÂuvwNVRE;u V. GRAY. [Cliancery.

thalt the exectition debtor coulil moke an aisqigu.
ment to the officiai assignee of nnotiier County
than tinît iu iIichi lie resided and carried on
business.

As he question had heen, by consent. left ta hO
suininarily disposed of by the Chief Justice, ho
granted an order barriug the claimnt.

Order ttccordingiy.

C IA NC E RY.

(R.'ported b'/ ALrxAsaEa GRANT. Es. Jaridrr i-Laiv, and
Reporter 1> tie dIiirt.)

CARTI1011UOT V. GR.AY.
Niuance-Injuictioîi.

Fvory ono lias a riglit te the air niu hi- priisa isr iiiiitxin-
iiiated by the occupants of allier priip.rty. thugh thostl
whto Ihi tin a City canflot Inislt kn file colliphI-e iiiiiitnnty
frain ail iiiterferenoe which thoy rnight liav,' iii 1,110 0>03.
trv. ltt tio occupant of city proprt - raitift .Iu4tify
tiitwiii, îito tho air iii and arotind his iie-iglil>,our'. how;e
anly irnpurity xçhich th(5ra are tcn,îwn %nea-ae of gtitrding
a.,P net.

The dtf%!tidtt crected in the cltv i-f Kigtna jianing
mtachine and circulair sawr. drlv,în hi steini aîid %vas in
tlia lib>t if biîrîig the pilieý tiî>vit.gi anti otb.'i refuse.
11l4 ilok no inPane ta con3unie or preveiit tiie sinukil and
It liing car-ird ta the pliuitifs preumi in mfiiicknt
qiîaîlitie-3 t> li a, nuisance. thm ul1f..iidait wnai ilccreed to
desist fronti i4tig bis steaul en.dnio ini eîîch a iiiner as
ta occasiou damsage or annoyance to the plainif i n'iu the
snike.

llearing before Vire Chliiocellor Movent, nt
Kingston, iii âmîe, 1866.

Mlachar, for tbe plaintiffs, cited Rex v. .'l,2
Car. & Il. 48-5 ; Rex v. Ward, 4 Ad. & r. 384 ;
Rex v. IlVîite, 1 Bur 333 ; B3radley v. Gi/I. Lutw.
fj9 ; Ile v. Biarlow, 4 C. B3 N. S 334 ;Sinipson

v.Sav>gc., 1 C. B3. N. S. 347 1?irL v J;ae.'terieldl,
4 C. B3. 805 ; Bn>jîford v. Turnley, 9 J ur. N S.
377 ; Elliotson v. Feeihasn, 2 Bing, N. S. 134;
Regina v. Tr-ini, 21 L. J. M. C. 160, Q Bl. 179 ;
Piyhi v. Thornas, 10 A. & E. 590; Sampson v.
<Sinilli, 8 Slin. 272; 6'rauder v Tic/cicr, 19 Ves.
617 ; Wiizlter y: Selfe, 4 U)eG & Sm. 3 15 ; Ban-
kart v. lloug/tton, 27 Beav. 4,25 ; Ti1 îping v. Si.
IIelen's Sni elîing Co., 1~ L. R. App. 66; Spa/ces V.Banbury, 1 L. R. Eq. 42 ; Galdsnid v. flîn/.ridge,
I L. R. E14 163 ; Mitchell v. Steward, 1 L. R.
E sq.-, 547 ;Soltau v. DelJeld, 2 Sim. N. S. 133.'R. Walcrim, for defendant, cited Atorncy Cenl-
eral v Cleaver, 18 Ves. 111 ; WValler v. Sel/e, 15
J ur. 416 ; Cayeil v. Lidbeller, 9 J tr. 'N. S. 798,
Beardmore v. Treadwell, 9 Jor. N. S 27*2
Jladeî/îur3t v. Coate, 6 Or. 139 ; Mafiiiird v. The
09,-ford, If-orcesîer and lioltvcrhaitilitun Ratliecy

Go,1 IL & N. 84; Clearke v. Clairk. 1 Law Rep.
Eq. 16 ; Drewry on Injoniction, 238; Milford on
Pieading, 168 ; Addison on Torts, 16, 168.

MOWAT, V. 0.-The facts appear ta be these:
TIn Deceînber, 1864, the plaintiffs sold aud co-
veyecl ta the defendant a lot af gyrounid iii the
city of Kingston, near the residetîce af plîîiîtiff,
Rihlard Cartwright, and near tihe two other
bîouses ai which the two plaintiffs are joint
oivners. In tLe following year the defendîtt
erected on this lot a c:arpente'r's shop, viti a
piauing machine and circula saw driver by
Bteam. The plaintiffs complain of the tiînoke,
noise and sparks -,)roduced ini working the englue
as nuisances.

The defe.ndarit burtis li the pine siliaviiigs antI
other refuse;oo i s business,.n oîtlîiy à sinmili
quaîtitty of h trdwood, aud tic snioke arising
therefroîn i8s dea4criboîl by severîîl wittues,4es as
piîtigeît and tlisagreeable, and ils a 's soiling
1itien liîung out ta dry. I think it prdoveti that,
il ým the prevalent wind being in the dlirection la
whilîi the plaititifl Richard Cairt wrighit's resiclence
lies fron the defendant'8 shop, the bnîokeo goes
generîîliy iu that direction ; that irors tii cause,
as ivell as the lieight af the bouse and other
1.oral circumstancee, the occupants are lîabie ta
quiffer more irons the sasoke thon the occupants
of tise neighboring bouses ; and, conîparing the
tesitimony an both sides, 1 have no doubt that
the character of the nuisance, as ail'ccîing the

pliiintiff's residence, ie not averstated by onie of
tue witnesses, who eny8: " The snioke le a
heavy black eînake. It lias been heîîvy at tiiocus
in the yard of Mr. Cartwright'8 bouse, suich
tistt 1 could net; ree or breathe as. freeiy as wlien
tiiere is no smoke. The snioke wa8 so tlîick thiat
if the windows lsad not; been down it %voîuld have
injured fine curtains or waii paper or the ' 'ý
1 have sometimes licard Mrs. Cartwvrighît order
the windows ta be sbut in consequence of the
sinok-e. 1 saw the smake twa or tliree tiînes a
week, and sonuetimes every day ai the week.
It diii not annay mie. It did not hurt the yard.
It was like aheavy fog." This ivitness. aiservant
afi Mlr. Cartwright's, says tue smoke did uiot
otinoy hlm, thoughi he also says that it interfered
wvith bis seeing and breathiug : but I tiiink I
mvust hold that such a degree ai sit.oke as ho
and otiiers describe is quite sufficieiit ta justify
tue testimony ai another witniess, wlii, speaking
froni lus own observation, pronouncel1 it Ilcer-
tainiy prejodicial ta comfortible enjoy meut, 80
ii as respects the plaintiffs' bouse."

It is not alleged that the defendaut, bias :dopted
Il.s aite Il known contrivaicýes f-or eounsuun-

iîîg or preventing sinokze. Noiv, nc.iîgta
the settled doctrine ai the courts, a-,sîîe by
Vice Ciiencelier, now Lord Juktici, Kuight
Bruce, lu Wilier v. Selfe, 4 DeG. & Sin. 321, the
plaintiff is clearly entitled ta ", au stiuteiid and
uopoiiuted streamn ai air for the iieces>:try sup-
piy aud reasonabie use ai hiniself and luis fîtmiiy
there ; or, in other words, ta hiave tiiete, for tue

orilnar pupossao byeath audI ic, nnu nol-
mueann by te atniospliere >

'n-nn y1untainted' and ' unpol.,4ttrd,' net
itecessirily as fresh, free and pure uts, at the
tin)o of building tise plaintifI's hiie. iuko aitms-
piiere tiiere iras, but air nat renîietld ,, an hn-

Iportant degree less compatiblv. or ai !e:st net
ren dered incoumpatible, with tie p1 Yîy', coinfort
ai lîuiman existence :a phirase to le iicirsood.
ai course, îvsth refereuce ta tise v.iiusoe and
habits aiof guid~ 1 tîiiîk tiat, ti(I' iiicanve-
nieuce made out by tise piaintilia in the present
case is, in tise lîaiguage ai the saune Iearned.

ijudge, Ilmore thîto fîttuciful, mtore thîn eue ai
moere deliicy or fastidiousiîess, as au nucoiîveni-
once snateriuiiiy interfering with the' ordinary
coasfrsrt, physicdIly, ai huni existuaice. net
moeiy acjording ta elegant or dnitsty iuîwdes and

ihabits ai living, but according ta plalin ansd sober
Iand sinîple notions among tise Eriahsh jeople."
idce aiso Clarke v. Clark, 1 Lawv Reîp. App. 16 ;
Dent v. Aîîction Valcr£ Co., 1 Law Rvp Eq Ca.
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