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and chattels of plaintiff.  Plaintitf gave notice under the statate !
for revision of the costs, by the principal taxing officers of the
court at Toronto, who on 28th March, deeided 1 fus or of the course
followed by the deputy.  Plaintift on sne day obtained the fore-
going sumnons for revision.

Lauder, shewed cause, contending that the cause might have |
been held in the Division Court, and if <u, that defendant was
vnder Consolidated Statutes Upper Canada, cap 22, scc. 328,
-ntitled to tax hiz costs as between attorney and client, and set off
g0 much of his bill so waxed, as exeeeded the taxable costs that
would have been incurred in the Division Court  He referred to
Cameron v. Campbell, 1 U, C P R.OVio; 16,5715 12 U.C Q. B.
159; and Danby v. Lamb, 31 L. J., C. P, 17,

Rohert A, UHarrison, in suppurt of the summons, arcued that at
Common Law there are no custs, that the Statute of Gloucester
zives costs to plaimtiffs recosering damages, that the Statute of
fenry the Eighth gives costs to defendants obtaining verdiets
agninst plaintiffs, that other statutes gave custs of particalar issues
according to the finding, that no statute exeept Consolidated
Statutes Upper Canada, cap 22, see. 328, gives costs against a
successful plaintiff, where there is only one issue joined between
the parties and that found for the plaintiff, but that statute only
applies to cases where plamtiffs are entitled to some costs amainst
which the costs taxed may be set off, and here that sec. 324 of
Con<olidated Statutes Upper Canada, expressly declares that in
such a case s the present, the plaintiff i- not entitled ty recover
“any costs whatever.”  He referred to Johnston v. Morley, 9 C, C,
L. J. 263, Cameron v Campbell, ubi supra,

Draeen, C 3 —TI think defendant is not entitled to tax costs
against plaintitf, and s0 must make the summons absolute,

Sumnons absolute.*

WiseaLL v. Tue Exsrskinrex OmL CoMPaxy.

Several summonses to plead_servral matters—Practice as to costs—Sufficiency of
_glms—!'loa to damagrs—Pleq selling up rescrssion of contract 1n writang, before

reach, by a contract not an wriing— 8, ficiency.

Where defeadants called upon plaioiiff to show canse why defendants shonld not
bave Jeavo to plend several pleas, and one of them was unc riain, as to 1t tho
lenve was refused; and leave to amend 1t by severing it aod making two gord
Ppleas was also refused. becxuze the summons was merely to show cxuso why the
plea. us it was originally proposed to be pleaded, should not be pleaded.

Defendants obralned # second summons, ealling upon plaintiff to show cause why
the pleas should not be p'eaded 10 the amended form, and that summons was
made abolute, and ns what was asked in the second application should have
been made part of the fiest, the secoud summons was mado absolute ouly on
payrent of costs,

Where, to 8 declaration on a cootract fur the making and delivery of a certain
nutnber of barrels the breach alleged was that after the delivery of a certain
number of barr -ls, defondants refused to allow plaiotiff to dellver the remaio-
der, and tho damuges clahined were as well for the price of thors delivered ax for
loss of profits on thoso which d-fendants refused to be allowed to be delivered.
a plea of payment as to all dehvered, though ohjected to on the ground that it
was merely a plea to damages, wav allowed on the ground that it answered a
gubstanuve part of tho pluintfl’s causo of action, and was not a mere ples to

amiages. .

Quaere—As to the safliciency of a plea to n written eontract, that before breach it
was rescinded. and a8 new contract substituted vot alleging the rescission to
have been 1n writing?  Such a piea was allowed to bo pleaded. but lvave given
to plaintiff 10 reply, take issue and demur; the demurrer, if any, to be first

determined.
(Chambers. April 24, 1864.)

This was a summons calling upon the plaistiffs to show cause
why defendants should not have leave to plead several pleas to the
declaration iu thig cause.

The first count recited that before the making of the agreement
between the piaintiffl and the defendants hereinafter next men-
tioned, the defendants and one William Wiley had duly entered
into & contract, whereby the defendants agreed to purchase from
the said William Wiley 2 500 good barrels of eight hoops each, to
be made by said Wiley of thoroughly seasoned timber, warranted
0ot to leak, and to pay for the same on delivery at the rate of
S2 20 per barrel, and to take said barrels as fast as four men
could make them, until they (the defendantz) had used up what
barrels they then had on hand, and thereafter in larger quariities, |
as fast as the said William Wiley could cause the same to be |

[
* Dfendant, during the last Faster Term, obtamed a rulo in the Queea's ,
Ig;:wlix:}rwonsider tho order of Draper, C. J, but that rule .3 still pendiog.~— |

male, suid barcels to be delivered in the defendants’ storehouse
once cvery week, ar as often as they might require them, and
whereby the said Wilham Wiley duly agreed to mnke and deliver

- the said barrels accordingly at the price aforesnid ; that afterwards

the said William iley entered upon .he performance of the coun-
tract, and in part cxecutel the vame; and sfter the making and
delivery by him to the defendants of certain (to wit, 160) of the
barrels according to the provisions of the said controaat, he the
said William Wiley, for a good and veluable consileration in that
behalf, assigned and transferred to the plamntff all hus remaimng
interest in said contruct, and the right to maxe and manufacture
for the defendants the residuc of the sad barrels, at the price
and on the terms thereby stipulated and provided for; of which
asgignment the defentants then had unotice, and assented and
agreed thereto; and thereupon, in consideration that the plainuff
at the special requestof the defendants, with the approbation and
concurtence of the said William Wiley duly agreed to complete
the said contract of the said William Wiley with the defendants,
and to make and deliver the residue of the said barrels according
to the said contract, and to take and receive payment therefor at
the rate aforesaid, as follows, namely, a sufficient amount each
week to pay the workmen, and the balance a reasonable time
thereafter (during which it was to remain in the hands of the
defendants), the defendants duly agreed to permit and allow the
plaintiff to complete the said work, to wit, the residue of the bar-
rels provided for by the said contract, upon the termns aforesaid,
and to purchase. take and receive the snme from him accordingly.
And the plaintiff did thereupon make and construct a portion of
thie said residuo of the said barrels, and delivered the sume to the
defendants (who accepted the same), of the quality and description
io strict accordance with the terms aforesnid, and laid out large
sums of money and incurred heavy linbilities in providing mate-
rials and hiring workmen fully to «~mplete the same; and has
always been ready and willing to make and complete the whole of
the residuc of said barrels, according to the said agreement,
whereof the defendants have always had notice.—Rreach: That
the defendants, after having accepted and received frowm the plan-
tiff (subsequent to the said agreement with him) part of the smd
barrels so made and delivered as aforesaid, would not permit the
plaintiff to proceed with the eaid contract, and manufacture and
delivery of the residue of the said barrels thereby provided for,
but wrongfully discharged and prevented the plaintiff from doing
and completing the same, and refused to take or receive the samo
from tho plawtiff; per quod the plainuff has not only lost the price
ot the barrels so made and delivered by him as aforesaid, and the
profits which would otherwise have accrued to him from the com-
pletion and delivery of the residue thereof, but has also lost a
large sum of money laid out hy him as aforesnid in providing for
the completion thereof, and has sustained dawage by reason of
said liabilities so incurred as aforesaid.

The second count alleged, that the defendants, on the 24th
October, 1862, in consideration that the plaintiff agreed wit the
defendants to do certain works and furnish certain materials
therefor for the defendants, that is to say, to furnish good seasoned
white oak staves, good quality hoop iron, pine or whitewood lum-
ber, good quality glue. paint, and all materials necessary for
making first quality barrels or casks for refined oil, and to manu-
facture in a good and ~orkmanlike manner fifty barrels per week,
of forty gallons, or their equivslent in casks of eighty gallons
each, for the term of twelve months from the date of said agree-
nient; said casks or barrels to be made of thoroughly seasoned
staves, plump seven-eighths of an inch in thickoess, to have four
hoops on each end, the chime hoops to be made of iron one and
three-quarters of an inch in width, each of the other three to be
made of iron one and a balf inches wide, the centre picces in
heads of pine or whitewood oue inch in thickness, heads to be
nainted and inlaid around the croze with white lead, the barrels
or casks to be properly glued and thoroughly tested by being
blowed off ; the plaintiffs gueranteeing the barrels or casks to bo
tight, and not to leak oil, and in every way perfect and suitable
for shipping oil to Europe ; and to deliver them in the house of
the defendants once a week, or as often ag might be necessary, at
and for the price and sum of five cents per gallon for all tho bar-
rels to contain on an average forty-four galloos cach, and four



