RN A

e \ . 1800
282 The Canada Law Journai. May 16
_“_A___‘__‘__’_’—’/

. . . ; S
cannot say that such evidence did have that effect upon the minds of the juror™

but such was its tendency, and it is sufficient for this case that it might have b
that effect " : 22 Pac. Rep., 041.

And, yet, it appears to me that no
belonging to the faction of which Olq

i s,
thing 1s more natural than that gamble;n
s was the acknowledged head, and Sallqng
keepers who were the friends of the gamblers, and in whose saloons gambl

was frequently carried on, should contripute money for the defence of Olds Whe"
he was on trial for the murder of the leader of the riv an
certainly no juror would weigh in the ]
the friends of the defendant (vile, degraded, and immora] though they might b?g’
contributed to his defence. As was said by Lord, J., dissenting : “The tl’llth}:'is’
the fact of contributing to the defence of a man, especially when on trial for 5
ife, is not in itself an immoral act. [t has been often done, and by all classes
men, and finds its source in the instincts of our commeo
those to whom we are attached * se
Lord, J., further said : “The witness under examination, out of whom the g
facts were elicited, testified in his direct examination that he was a gambllgé
man, and, on his cross-examination, that he had contributed money for thiS
defence of Olds, and collected money from others for that purpose, and to t .
extent the testimony is admitted to be legitimate cross-examination. S0 ¢ ;
we have the fact that money was contributed by the witness before the jury als‘
that he was a gambling man, brought out or proved by the defendant’s Wltne.in
If such matter operates to affect the standing of the defendant in the estim'a'fie
of the jury, the harm was already done, and the subsequent evidence ?1lcley,
was, at the most, only cumulative of what had been regularly and 1egit1mat
proven” : 22 Pac. Rep., 0943.
That the view taken by Judge Lord of this m
that could be taken, must be apparent to any re
The opinion of the majority of the court was t ti
was prejudicial to the defendant, and that it was sufficient for the case the t
might have had that effect. Cases are not usually tried upon possibilities the
here we have a judgment reversed because there js a bare possibility that »°

. oo . hi5
evidence may have had a prejudicial effect upon the minds of the jury.

for
Case was remanded to the court below. The time of that court was occup€® .
several days in a new trial, and

great additional expense was thereby incurr®
order that the criminal might be Punished for his violation of the law, whe®
evidence in the first instance was abundantly sufficient to justify the verdict O ed:
jury,evenif the evidence objected tohad been wholly stricken out or nevefrecelvo t
Cases are not determined in Trial Courts on possibilities, and courts of last rfsn g
are not warranted in reversing a judgnient upon the possibility that the de :the
ant may have been innocent (for there is always a possibility that this may Vi

case), or that the defendant may have been prejudiced by the admission ©
dence of some collateral fact.—The Adyocate.
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