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side track to pick up a car sarte fifty yards dis-t
tant, ran on the plaintiff and injured hinm. The J
plaintitf was laoking in the opposite direction
Woin that in whichi the enigine and tender were
coming, and therefore did not sec them ; and
it apieared that hnd lie been looking out hoj
Mnust hiave seen theni before hie attemipted ta
cross and so avoided the accident, as it was
oni> a second or tv.o framn the time bie ieft the
platform until lie îvas struckc, and there was
no obstruction to, this viewv.

Held, that the accident having been caused
b>' the plainti«s awn negligence and want ofi
Varc, the defendants wc're not hiable,

QuSare', whether an engine and tender con-
stitute a train within s. 52 of R. S. C. c. 109,
so as ta require a mani ta bc stationed an the
rear car ta warn perbons af their approacb,
but in any event thiere was a mani s0 stationed
here who did gire %warning.

ld, aiso, that the statutory obligation to
ring the bell or sound the whistie aniy applies
ta a highwvay crossing and not ta an orngine
shunting an defendants' own premiises.

j. Ree, for plaintifE.
G. S. Afackintosh, for defendant.

D>UNCAN V. ROGERS.

etc.--Prescrtolive rielit Io-Recove'able be~-
cause-Agreren, construction by> court of.

Sorte years prior ta 1847, J. D., plaintiff's
father, became the awner of lot 18 in the 5th con-
cession of York, and but the house in whici hie
lived up ta the tiime af bis death, on the north-
west haif and Pear the 6th concession line.
In 1.047 J. D>. purchased lot tg, actioining lot
18 on the north, the occupiers of the castera
portion of which, prior thereto, and J. 1).'s ten-
ants since, used a trait or raad running fram
.lhe northerly part of the east haif of tg, where
plaintif's bouse stands, across the west haif
of tg ta the boundary of 18 and t9, where there
were severai traits or roads across the west
baif of tg ta a permanent lane ieadîng in a
westeriy direction past J. D.Ls bouse to the 6th
concession. The traits ran through bush ]and,
and no one thereof was solely or excluiiveiy
used, but as was convenient. In i86o J. DU
conveyed the east haîf of 19 tu plaintiff, and
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plaintiff aiso ac iuirea by devise froîin his
father, %Nho died in 1877, the north-east quar-
ter of 18, %vhicli adjoined the east haif of tg on1
the south. The west haîf of 19 J. D~. devised
ta his diughter, wha had ever since been ini
occupation thereof, and the north-west haif or
i S ta bis son W,., w~ho was liing with him at
his death, and who canveyed the sanie to de-
fendant. Shortly after J. 1). conveyed the eas-,
baif of 19 ta piainitiWf he, witli J. D.s permis-
sion, cut a new roadway on the southerly side
of the woods un lot 18, connecting thereby
with tha lane ta the 6th concession. In 1877,
by an agreemient entered into between plain-
tiff and W. D., ini consideratian of certain
privileges granted ta W. D., W. D. covenanted
ta permit plaintiff ta have a right of wvay alung
the said tante from the 6th concession and ex-
tendîng forty rods east of the centre of the lot,
so as ta ailow plaintiff free communication
from lot tg along said lane ta the 6th conces-
sion.

He/d, that there was no defint 1 right tif
M'av iii 86o ver the west haif of 18 appurtenant
ta the east hialf of t9, so as to enabie plaintiff
ta dlaimi an easemient therein as granted under
the words therefibr in the conveyance af 186o.
that the user of the roadway cut in i860 being
merel), a license, was revocabie at any time,
and isas rc"ýoked by the father's death, and
thercafter the user, as the evidence shove'l,
was nîerely permissive, which %tas accedied tou
b>' plaintiff in 1877 by his entt.ing into tht'
agreement of that date.

Per MIACMAHOt4, J.- Tbe jury are ta find
questions of fact, ta which the court must ap-
pi>' the law~ on the facts su formed. The con-
struction of the agreement was for the court,
and its meaning %v'as that the aId lane was ta
be extended eaisteriy in a straight lino for forîy
rods.

JFullerton, for plaintiff
Tilt, tor clefendant.

ANDREws v. BANKr OF' TORONTO.

l'oed of coimpoisition and dischavge-Covenat
Plot to sue'.

On ist September, 1883, B. & Co. drew on
-%laintiff at four months for $783. 50, the amaunt

bis indebtedness, which plaintiffs acceptrd,
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