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Huos, Ca. J.-I shall dispose af the 2nd
grauud of abjection ifiret, because it is the most
important, and a disputed point in the profession,
andI it would seeni not as yet eettied b>' any defi-
Dite authoritative decision of the Courts. I fini,
however, that the present iearned Chief Justice ai
Upper Canada in the Practice Court, in Cara-
cal/en v. Moodie, 2 Prac. Rep. 254, sali, "1 see
nothiîîg in the statute ta deprive a part>' of hie
righit ta bring a cause down hy proviso, &c.'"
and further on.-" 1 see nothing in the statute
ta prevent defendants front taking the cause
do'wn in the way the>' have done." Thisedecision
1 niust take at present ta be binding upon me in
tii matter. The judgment ai !dr. Justice
(Iwyn-,e, in Chamnbers, in Sumniervilie v. Jo>'
et ai_ 5 C. L. J. N. SK 208, goes undecidedi>' ta
c.,îfirm the rzame view, for fie Bays, Il It would
st-clu thnt our courts do not consider that the
trial lîy provîso les aboliihed, for we have aiea a
rule which le in the worde ai the statute, that
no Rute for trial hy provigo shahl be neccs9ary' "
sud again, - I am nfot prepared ta sa>' that this
Mode of proceeding le abolished ;" and, further
ou, Il it is a proper point for the court ta deter-
mine, suid 1 sfiali not make an order which niight
probably deprive the defendants of what migbt
prove ta be their right. &c." These opinions
negatively uffirm the riglit, but were it not for
their existence I shîould not have hesitated ta
set aside the nonsuit in tbis case as irregular>'
oh)tRiritc, irom tbe fact that I shouid have re-
gardud tue ilefendant's proceeding as a nuilit>'.
heciiuse the oid inde ai trial b>' proviso le legailly
n!ioiShed ;il would, however, he presumptuans

fié i ta set up au opinion against those ai the
twa liared judges who have expressed opinions
ta the contrar>' (although neither af thein was
ver>' decided) upon this suhject. 1 feel it m>'
dut>' however, in vindication af ni> own opinion,
ta sa>', that in examiniug the varions statutes
passed froin time ta lime containing provisions
for regulating the practice of aur Superior Courts
ot Common Law; 1 fiud Dnu wbich ever ex-
pressly or impiiedi>' iutrodnced the systeni of
trial b>' praviso. ani none which express>' eni-
bodied the practice ai the Superior CQurts of
Conimon Law in England with that ai aur Courte.
0f course the provision of 2 Geo. IV. c. i sec. 24,
whereby the statutes ai jeofails and ai limita-
tions, aud the several statutes for amendment af
the iaw (excepting those ai mere local expedi-
ellcy in Engiaud) lu so fan as the>' provided for
the itractice (i our courts were emboilied ; the
proviîsion if that ,týttute, I appreiend, brougbt

a1o force il, tlliq 1loviiuce tlic provision ai the
1.15Ll'îte N4 Ge-< Il. c. 17, whicb provided for the
îa'%ing fo)r joignielt as in the case ai a nousuit,
whee the Iplainitif (11( flot proceed to) trial ac-
col En lg ta the practice ai the court. B>' the mile
of Ni. T., 4 Geo IV., tbe Pro.-tice was no doubt
1 .rtivided for, hecause it se'ts forth that Il in
future the practice tif the court is ta be gavern-
td (where not otberwise provided for>, b>' the
tstii-hiýed prèlctice ai the court of King's Bench
inl Eng'.tud :tnul we finui tue practice ai trial b>'
proviso expretisly recognised befare the pasing
af te C. L 1'. Aot. in 1)0e Davidaon v. Olea-
,8un, 9 U. C Q B. 6W>. Chief Justice Robinson
said vitb regaîrd ta it, Il altbaugh the trial b>'
proviso je uuw iu a great mneasure disused, the

remedy by obtaining judginent as in case of à
nonsuit being common>' resorted ta." And fur-
ther on, IlThe triai by proviso le given for bis
(defendant's) protection in proper cases, thal
the case may flot be kept banging over his heati
vexatiously." The practice however, since that
decision, appears to be otherwise provided for,
and the mile of NA. T., 4 Oea. IV., abrogated, and
ail the statutor>' provisions settling the practico
appear to be aiea swept away, for aur C. Lý P.
Act in section 1 provides, that in the Superior
Courts of Coninon Law and Count_' Courts the
process and procedure shall be as therein set
forth. The 227th section provides for a case like
the present. If the plaintiff negiects to go to trial
within the tume therein specified after issue join-
ed, a certain procedure is prescribed, and the
aid procedure being done away b>' the 22,3rd
section, s0 far as reiated to judgment as in case
ai non-suit, I think, with ali submission to the
opinions I have aiready referred ta, we bave no
practice but that 'which is ta be found in the C.
L. P. Act, or in the ruies ai practice iramed andi
passed b>' the Judges since it was passed, an.i the
ruie of M. T., 4 Geo. IV.; and, ail previous ruies
being aboiished by the Rule of Trinity Tern,
2 Vic. (Flar. C. L. P. Act ]et ed.. 591). and
the new practice ruies. providing notbing an this
subject beyand what the statute prescribes-this
mode of proceeding ta trial by praviso is abolish-
ed. It is true tbe Imperial C. L. P. Act pre-
serves this rigbt af trial by proviso in the Stipe-
riom Courts of Common Law in Engiand, but,
wbilst 1 candidl>' admit that no inference aught
ta be drawn froin that circumstance, or because
af its omission froni aur statute, (for our courts
cannat take judiciai notice af the fact that aur
Legisiature adopted very iargeiy the provisions
of an lirperial Statute, and omitted or changed
athers), and that the mind af aur Legisiature io
flot ta be interpreted by what has been copied
froni the Acts of other Legisfatures, whether
B3ritish or Foreign:, that it les oniv proper to
gather and interpret wbat i. intended b>' what
,S expressed in aur local or Provincial Acts, and
by what bas been the course of legisiation and
what authority the courts have exercised in
establishing tbe practice on a given subjeet, 1
tlhlnk the mere negative meference ta the mode of
trial by pravisa in the 227tb section of the C. L.
P. Act, and the new ruies b>' enacting that 66no
rule for trial b>' proviso shait hereafter be necui-
ear>'," with ail the aid practice abolisheci and a
new mode of proceeding provided, suggests verfr
litIle froni whicb it me>' be inferred ltt the
riglit ta that mode af trial is preserve-i toa
defendan t.

As ta Ihe other grounds urged, I think they do
flot in reasans for setting aside the nonsuit;
the first would be a vaiid otbjection ta the entrf
ai a judgment for defendant's caste if the notice
referred ta bad Dlot been given. The ruie for
trial b>' praviso le aboiished and made unneces-
sar>', and the notice of trial b>' proviso is ail tbBO
le necessar>' of that proceeding were correct: 1
Pat. Mac. and Mar. 816. The third objectiafis
if it were a ground for setting aside the notice
af triai, je a matter ai practice (if necessar>')
which shouid have been moved againet promptIl
and flot kept ln reserve for an apl licati n iikO
the preste; ln my> view however, it wab uunO*
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