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ding period in 1984. This rapid inerease in market share was found to have had a
disruptive effeet on the U.S. market, leading the ITC to conelude that the U.S,
industry had been injured by Canadian imports of live swine.

The eondition of the pork produets industry during the period of investigation had
deteriorated, as evideneed by the industry’s deelining finaneial situation and
deelining capaeity utilization rate. The industry was unprofitable and was experi-
eneing material injury. Although imports of pork produets inereased in volume,
the import penetration ratios remained low (less than 3% of U.S. consumption).
The prieing data revealed no diseernible trends regarding the effeet of the subjeet
imports, and the price of U.S. pork gencrally rose as imports from Canada
inereased. These indicators led the ITC to conelude that the U.S. industry was not
suffering material injury by reason of Ganadian pork produet imports. Canadian
pork production, exportation and eonsumption levels had all deercased slightly,
indieating that Canadian-origin imports did not pose a threat to the U.S, industry.

On August 13, 1985, the countervailing duty order was issued. A cash deposit of
C80.04386/Ib. was required for all entries of live swine. The suspension of liqui-
dation with respeet to fresh, chilled and frozen pork produets was terminated as
a result of the negative ITC determination. For a further diseussion of the original
investigation, sce U.S. Trade Remedy Laso (March 1993).

4.2  Legal and Subsequent Issues
4.2.1 CIT Challenge

The Canadian Meat Council (CMC) took tlie original subsidy ruling to the U.S.
Court of International Trade. The basis of its appeal was that the Commerce deci-
sion had assumed a pass-through of subsidies on live swine to pork producers,
without actually condueting an upstream investigation to determine the extent or
existenee of such a pass-through. Commeree had refused to conduet an upstream
subsidy investigation because, in its view, swine were not an input into pork
production. In cffect, Commieree was arguing that swine and pork were the same
product. In May 1987, the Court ruled in favour of the CMC and remanded the
case back to Commerce to perform a full upstream subsidy investigation.
Ifowever, as the CIT upheld the ITC no-injury determination, which had been
appealed by the U.S. National Pork Producers Council, the issuc of the upstream
subsidy investigation (and lack thercof) became moot.

The Alberta Pork Producers’ Marketing Board also challenged Commeree’s orig-
inal decision with respeet to the countervailability of the Agricultural Stabiliza-
tion Aet (ASA) [og Stabilization Program.'?? The CIT affirmied Commeree’s deter-
mination, finding that: (1) hogs received bencfits as a “named” commodity; and
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