
RE TIOTTEN.

Bearl-ng in mind tliat the shares lapsing or failing of
effeet-t sp)okýen of are shares of the corpus, of the rcsiduary
.ette theràe can be no division of thenm "in the nianner,
ah.areýs, andi proportions hereinbefore direced" betwveen the

remaningsons, for nothing out of the corpus bas been gîiven
tîu iiny, of the sons,-they take income only.

Il wvould seem that this provision of the will declarcd
t.o be 1 intcniiý d.d te make the ineaning of the testator more clear
Guly ob)scuIres it.

Thie ex-preýssîin "remaining sons" does iîot, however,
neces;saily iiean '-surviving sons5;" it may, and in this case,
1 thînlkde meanT-if it mean., anything--otlwr sons sur-

vivig i pesonor in stirpes, that is to sav, sons suiri vin,, in
per4on or in stir'Pes, a son or sons dying without issue capa-
Mle of takýing under the carlier provisions of the ivill, ani, se
readirng it, there is nothing ini the language used to alter the
effect of the earlicr part of the provision.

"Remaning"is not, I think, s0 strong an expression point-
irig to sur\vivorsipi as "survîvinîg," and yct hiad the latter been
thie wordc uised by the testator, there is ample autbority for

hodigii iieul1 a case as this that il oiight to bie read as
"ohrsuiving in person or in stirpes:" Lucena v. Lucena,

7 Chl. D. 255; Rte Bilham, [19011 2 Ch. 169; and, though in-
voelvling, an idea of a survivorship, means suri iving in person
or in stirpes. Sec, also, O'Brien v. O'Brien, [1896] 2 1. IL

[t is fot without significance that the wor ds " remaining"
and - sirrvîving"' are both used in the provision of the will
withieh I amn dealing. Where the testator means "sur-
vi ving inr person " lie uses the word " survivingr." 1 refer to,
the provision as to surviving grandchildrcn, and it is not

unresonbleto infer that if he lad meant to, cenvey the
sarn e ide (a whc1 n speaking of his sons he would have said " sur-
viving" axîd not "remaining" sons.

,\s Osborne is stîli living, it is flot proper to express an
e pi rin , i to the destination of the share intendcd for bis
chiIdren or their issue, if it should happen that there is no
ipsue of bis capable of taking.

Tho resuit, is that, in my opinion, the appeal should be
allowoed andi( the order of the Chief Justice should be dis-
chanrged(, and in lieu of it an order should be made declaring
that iiponi the truce construction of the will, in the events tnat


