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ants were te sel1, plaintifs prevented defendants front carry-
ing out their agreement.

5. That, if ever bound by its terme, defendants were suh-
sequently released by the ceinpany frein their obligation.

6. That hie breach of the agreement, if binding, eaused
no darnage to, the plaintiffs.

1. The agreemnent ou the part of the company was, sub-
stantially' exe<mted. Defendants had the 30,000 shares frein
Ifehr ile thy were promptly appointed to the directorate; and
the preferential deblts of the coinpany were couverte îute an

unpoferedliaiflity. In such circumstaxices, I have no
hesitation ln holding that the want of a formai acceptance
uinder the seal of the company, could not mvil as a defence
to any' action it inight bring to enforce its rights under. any
infra vires agreemient, whatever its nature....

2. -Nor is it mnaterial that a portion of the consideration
pa.ssed, net frein the cexnpany, but frein Mohr. Defendante

reeiedth 30,000 shares iïnder this agreement; the agres-
mient is withi the cexnpany and is enforceable by it.

Thes.e propositions, 1 venture te think, do not require to
lie supported by citatien of autherities.

3If the( vontraet of defendants 18 te be constrtued as re-
quiring thern actual ly " te seli or cause te be soli -the 100,-
000 hrsthe( objection that tbeire was ne by-law under sec.
I- of thle Mining Coxupanies Act, ssnctioning the discount at
whicth such shares were, te be disposed of. is formidable. Sec-
tien 7 expressly prohlibits, uinder severe poenalties, the issue
or disposai of any stock in a mining company at a rate lesu
thian par, unless a by-lawý has been paased.

IIaving regard te these statutory provisions, of whieh it
musýt be assurned defendanta as well as thie directors of plain-
tifF eonmpany were aware, and having regard te thie knew-
Iedgp et ail parties that tHie 100,000 shares in question con-
sisted of uinissuied treasury stock, and that the requisite dis-
f-oipt hy-law hiad net heen passed (surrounding circuin-
ýtaners sincb as always may be considered fer purposes of
construing an agreemnent), and applying the prestunptions
in faveur of validity and legality and against intent to do
thiat which is forbid'den by law, I agree with the centention
of Mr. OsI1er that-defeudants must be deemed te have under-
1t1ken mierely te procuire effers fri solvent persons to taise
or ubeiefor the company's shar>es te the nuinher of 100,-
000, at not Ies than 5 cents per share, 'within the time
litnited. This they could legally do. I fully appreciate the


