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mortgage conUmct in entitlled W inake a tender, and fImm whoen the xnortpgee
is bouria to accept a tender, of money «'r the redemption of the miotgage,

ua a auffiient paylnent. A payment by the principal debtor wua hellI
aufficient to çrete a MeW starting point as agamast a surety. Leim Y. W*Lw
(1886), il App. Cas. 639, at 644, 606. Bo a payment lu asufficient if made !>y a
pemsn who hmu beconie boumd t.a the debtor to pay (e.g., a Uanaferee of the
equity whc is bound au between himmslf ani the transferos, to pay), notwitb- -

standing that auch transferee bas hirnel transferred the equity to a third
persan. l<rue ard Uan Co. v. Steveimoi (18M)>, 20 A.R. (Ont) 66.

4- Foaza.eLun, Givres NEw STAnTTxO Pou-T.

In Heath v. Pugh (1881), 6 Q.B.D. 345, 16 R.C. 376, it waa held by the
Court of Ar7eal (Lord Seiborne, A C., Baggallay and Brett, L.JJ.> reveraing
the judgznent of the Common Pleas Division (Lord Coleridge, C. J., and
Lizidiey, J.), that the effeet of an order of !orecloeure abaolurte obtained by a
legal rnortgagee is to vest the ownersldp of and beneficial title te the mort-
gaged land for the firet tixne in the iportgagee, &o that an action, brought4
within 20 years next alter the order of foreclosure, by the mortgagre ta recover i~
pomession of the land was not barred by the Statutes of Limnitations (3 & 4 ~ ,

Wxn. IV. ch. 27 ap:1 1 Viet. eh. 28), although more than 20 years had elapeed t
aince the legal estate ini the ùnd had been conveyed ta the mortgagee a:nd
since the last p&yînEb4it oi principe] or interwe &ecureti by the mortgage. Thtis

deciaicn waà affirned by th, Hom of Lords (Earl Calmna, Lord ''Hsgan,
Lard Blackburn and Lord Watson~ .eu nomine Pugh v. Hleath (1882, 7 App. C
Cas. 23,5, 16 I1.C. 389, and in effect la a deciion that since the pa.ii o.;ite
Judicature Arts an action for foreclosure is an action to recover lana (but flot '

an action to recover pcesemion of land: Wood v. WheaMen (1882), 22 Ch.D. 281.)
Froni a theoretical point of view the correctness of the decision in Pugh

v. Ileath la open to question. býecaise a suit for foreclnptim was, prior te the
Judicature Acta, flot a procoeding iii rcyn for the purpose of recovering the land lf
but wua werelv a ý:t in rswsa,,n bm'ught hy the rnortgagee jth~e la owner )
for the purpoee of depriving the nior(gagor'of the equitable right, w redeetn.
The effect of the Judirature Acta, it la flubTfitt4Žd, waa mrnely to confer upoi.

one Court the jL;risadction forrncrly pcies"e hy diflerent courts and flot
to change the charicter of lhe r.gbtsi which might he clairned by iuit or action.
The Judgrs of thc Comnion Pleah 1)i%îlaion tcem thercforyý, logical in holding
that the suit for foreecoeure did not confer t;pon the rnortgagec any title to the
land which he did flot posmm befüre; thut the action for poweuion waa the
firot praceeding brought by the mortgsgre to recove7 the laue, and that us it
ws not brought within the efatutory- penodx, the mortgagm, was barred.
Practirally, however, the resuit of such a <Icso almoeict grotesque, as it
would bave deprived the rnortgagee *of the ithole benefit of the forecloeure
proccedinge which had heen brought to a successful conclusion in the year

imnnedistely preceding that in whiec" the action for poasession iwas comnenced.
A similer case wilJ net otten arise beceuse the rnortgagee now han the right

ta deam foreç4oeure and] possion li the sanie action, Forinerly he would
have had te sue in eçuity for fomeloeure aied ta bring an action et law

for pomssesion althogh hc niight have pursued bis different re'riedios r
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