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Ferguion, J.] ATJ.INSON V. CITYr OF CHATHAM. [July 16.

-Rw~awa ho.ve--L~llly o/k- Ct:tsbuo>y~neggence-Zndffl-
nity- 7telqkone ConayEeinof pokte-Sanction of eoy!orafian-
I),srages.

A cit>' highway, sixty-six feet w* 'P,, bad upon it, near the angle farmed by
a sharp turn in the taad, a telt,>honti pole planter! twelve feet from the centre
line, and so far fram the sidewalk that there was beaten track for carrnages
between the two. The horses attacher! to a sleigh, which was being driven up
and down this highway for the vleasure of the occupants, in daylight, ran
away, and their driver lost control of them when appraaching the pale, but at
sacie distance from it, and befare reaz-hing the angle. In mnaking the turn the
han.ses andi sieigh describer! a curve and broughit the sleigh against thie pole,
averturning thcr qleigh, whereby the horses anti sleigh were dainager!, and
bodil>' injury was causer! to one of the occupants,

Hel14 that the pole was an obstruction upon the highwav, which at this
point, fram ibis cause alone, was out of repair, and not in goar! or reasanable
repair ; and the city corporation, having notice and knowledge of the obstruc-
tion, andi also of its dangerous character, and there being no contributory
negligence, were liable in daniages for the injuries sustainer!. Çlierqvood v,
Cily ofHanilîn, 37 U C.R. 410, folbo%%ed. IFO/eY v. TOwlnshiÉ Of Edst IAlffl.
büot'uh, 29 Q.R. 139, distinguibhed.

l)riving a horse that has before run away, as anc af a pair of harses, is
nat of itseif negligence contributing ta the disaster.

Iie<lt alsa, upon the evidence, that the pale %vas planter! wlhere it stood
under the superintendence of the corporation, andi witli their sanction, and
they coulr! nat recover indemnity from the telephone company b>' whonm it was
erecteti. Quantunm of plaintiffis' daniages considered.

A tkbzsoz, QC., and C. R. A4tkinson, for plaintiffs. 1Doug/<i., Q.C., and
Av/cvxwort/, Q.C., for defendants. AM. 14i/sa,,, Q.C., for the telephione coin-
pan>', third parties.

Falconbritige, J., Street, J.j IN RE MATHîIEU. [July 20.

%Vhere a husband has <lune no wrong, and is able andi willing ta support
his wife anti chilti, the court %vill noz take away fromn himi the custody af his
. ifant chilti, inerely becau5e the wifé prefers ta live away (rom 1dmii, anti becatuse

it îlainkq tbat living %vith the father apart troin the mother %vould 1-e les$ bene-
ficial ta the infant than living with thc mother apart front thie fathier. It nmust
be the aim of the court not tu lay clown a ruIe which wvill encour.- 'e the separa-
tion of parents wbo auglit to, live together anti joindl> take care of their
chillren, The discretion given ta the court aver the custody of infants, b>'

R-.ýc. 168, s. 1, k ta be exerciser! as a shicîr! for the wite, where a shicîr! i
requireti against a husband with whomi she cannat properly be rc.juired ta live;
it ia not ta, be exercitsed as a weapon put iat the hands of a wife wiîh which
she tna>' compel an unaffending husband ta live where she secs fit.


