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Held, that a creditor who had benefited by the reahization of the assets
and by bis action gives the body of the creditors reason to l)elieve that he had
adopted the new arrangements, could not repudiate the transaction upofl the

ground that the new arrangements were not fully understood, without at Ieast

a surrender of the advantage he had received through them.
The debtor's assent to aUlow such repudiation and grant better enst

the one creditor, would be a fraud upon the other credîtors, and as such 11W

operative and of no effect.
Appeal dismissed with costs.
Ka~Pele, for the appellants.
Lougheed, Q.C., for the respondent.
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MURRAY & CLEVELAND v'. THE QUEEN.

Contract-Public work-Progress estimates- Action for payfleft oflEnl.

neer's certzficate-Revision by succeeding, engifleer. naGv
A contract with the Crown for building locks and other work 0n a cent

erniment canal provided for monthly payments to the contractor of 90 Percq
of the work done at the prices named in a schedule annexed to the contracti
such payments to be made on the certificate of th~e engineer that the_, Ok
certified for had been executed'to his satisfaction, approved by the Ministe
Railways and Canais ; the certificate and approval was to be a conditiOfl Pe
cedent to the right of the contractor to receive payment of the go per ce*i-

and the remaining io per cent. of the whole work was to be retained ni t

final completion ; the engineer was to be the sole judge of work and mandîa

and bis decision on ail questions with regard thereto, or as to the meaîOgs ointention of the contract, was to be final, and he could make anv chafg
altratonsin hework which he should deem expedient. i aThe work to be done included the construction of a dam, and after dtawa

begun the engineer decided that the state of the river bed reclred w a5

to be made much deeper than wsfirst itne.The earth for the dan1  Id
al to be brought from a certain place, but owing to the change that pae'teld
flot supply enough, and by direction of the engineer the material nd gavd fo

specified~ ~ ~ ~ ~ ~~~~i inteshdl frcryn wa h xaae
from the lock pits and entrances thereto was used for the purpose, an ric
at the same rate as that first used, and the contractor was also pai the e

speifed n he seueor erynginayte e cvtdmtr and deosi

ing it in a bay in the vicinity. The enierwho certified to these Pay ff
having resigned, his sceorcaused a new examination and mau ee 0

the work to be made, and decided that the contractors should not have d

paid for the excavated material under both classifications as above neth e

inaterial, whichthe contractors refud t eptand a leèn ed as

larger amounit. .e

Hel, evrsig hejudgmnent of the Exchequer Court, that the n"


