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Off the mortgage, and this -quite irrespective of

the frame of the contract between the parties.

When, therefore, lands were conveyed by the
Plaintiff to the ciefendant, which were subject to

ceIrin mortgages, the defendant was heid boufld

to Pay themý off, and to protect the plaintiff fromn
liability thereon.

Wai1ter Casse/s, Q.C., and A. Skinner, for the
Plaintif.

'PeOier, Q.C., for the defendant.

SrRIEET, J.]i [une 23.
ONZTARIO NATURAL GAS CO. V. SMART ET AL.

~f5c »a cororations-Mineral gas-Mui-
CtaiA ct, s. 5 6y-Indemnity-By-aw,Jormt of.

Minerai gas is, a " minerai " within S. 565 of
th' Municipal Act, R.S.O., c. 184.

The 'case under said section should be of the
right to take minerais, and not of any portion of
the highway itself. The lease here was of a

Portion of the highway, " for the purpose of

boring for and taking tberefrom oil, gas, or

other minerais."1 The quantity of land was no

'110re than was necessary for the company's

Purposes, and the rights of the public were fully
Protected.

. tieid, that the practical difference in this case

W1as so smaii as not to constitute a ground for

quashing the by-law.
The Council, before passing the by-law, in-

F8isted on an indemnity from the gas compaflY

agaifl5 t any costs and 'damages that might be

'IcUrred by reason of the passing thereof.

eid, that, under the circumstances, chis
COUîd not be deemed to be evidence that the by-
laWý Was not passed in the public interest.

The plaintiffs, by first sinking a weli on theif
land near the defendants' well, did not thereby

eccluire the night t'O restrain the defendants froni

llSing the natural reservoir of gas Iying under
th land.

4'obinson, Q.C., and H. S. Osier, for plaintif.

-4 yieswort/t, Q.C., for defendants other than
Waîker.

le H. Blake for defendant Walker.

MACMAHON, J.].
REGINA V. CLARKE.

[June 23.

7"2vergJe and shops-Seifl liquor withOut
icense.

Trhe defendant being present in Court on a

r-harge, which was disposed of, was, withotit an>'

fresh summons having been issued against him,

arraigned on another charge, naniely, of selling

liquor without a license, anid the information

read over to him, to which he pleaded not guilty.

Evidence for the prosecut-ion was given, when

defendant obtained an enlargement until the

next day, and on his not then appeariflg. was

convicted in bis absence and flned $50 and

costs, and in defauit of payment forthwith, im-

prisonment.
-Held, that under the circumstances the issuing

of a summons was waived.

Heid, also, that the conviction was properly

drawn, that distress shouid not have been

awarded as an alternative remedy for non-pay-

ment of the fine, for S. 70 of R.S.O., c. 194, under

which the conviction was made, gives no,

authonity to award distress.

Jones for the applicalit.
Curry, contra.

ROSE, J][June 26.

THE TORONTO BELT LINE RAILWAV CO.

v. LAUDER.

Raiiways and raiiway companis- Warrant/or

Possession of land

The application for a warrant for possession

of land required by a railway company under

S-S. 23 Of S. 2 0 of R.S.O., c. 170, shouid be made

to the County Court judge, and not to a judge

of the High Court.
Part I. of R.S.C., c. i09, oniy applies to rail-

ways constructed or to be constructed under the

authority of a Dominion Act, and does not apply

to a railway company incorporated by a local

Act, as the applicants here are by 5-2 Vict.,c. Sz

(O.), though held to be under Dominion control

as being a railway for the generai advantage of

Canada.
Edgar, Q.C., for the railway company>.

Delamere, Q.C., for the defendant.

ROSE, J.] [June 24-

RE PARK ER.

Extr-adition-Junior- ju4,ge of County Court-
R. S.C., c. 142, s. y-Justices, proof as to- -

-Sate olficer's depositions taken in absence Of

accused--ZdentitY of forged note.

The expression, "cail judges, etc., of the

County Court," contained in S. 5 of the Extra-

dition-Act, R.S.C., c. 142, embraces the lun ior

j udge of said court.
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