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be corrected. It is a great satisfaction to know, positively the set relied upan as constituting the

that in sncb important matters the decisioli is set af bankruptcy.

'ot conclusive upon the parties. The judge or The appeai therefore is dismissed 'with coats.
court appealed ta will bave, however, an advan-

tage inaccessible ta me on the argument, of
h ear ing this case and Colemere v. Colemere, dis- (In the County Court of the County of Essex.)J

On the argument in chambers, on the appeal TH A R0 ILVENT.MMcEA

froin thec above decision of the iearned judge of IsLET
the couuîy court. sovny

R.~ ~ ~ ~ ~ ~ ~ ~~ ~~A A.IarioQC. pereso pplai. n"~ wha is insolvent at the time ha contracts a par-
R. A Ilrrion, .C. apeard fo apellnt. ticular debt or debta ia not guilty of fraud within the

A Boy, cotra.neauing of section 8, sub-section 7, of the Insolveut

~T. Alloy, cotra.Act Oif 1864, unless he coneais the fact or inakcs wiifu]
iJU~iCprese1,tation a1s euni <jan .

[Sandwich, 17th April, 1869.1
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GALT, J.-The autharities principally relied
Upan by the learned judge in bis very able and
Carefully considered judgment are, In re Cole-
mnere, L. R. 1 Ch. Appeai 128, and the cases cited
therein, and Sharp e~ Secord v. Robert Mfai.lews,
6 Prac. R. 10, decided hy Mr. Justice GWynne.
'pon the argument before me, Mr. Harrison,
C-ounsel for the appeilants, endeavoured ta dis-
tinguisb ibis case fronu ln re Colemere, on the
grautid, that in the 3rd seô. of 6 Gea. IV. ch. 16,'
the woi d " 6fraudulent " is used, wbich is wnnt-
ing in aur Insolveucy Act of 1864, sec. 3 snb-
Sec. c. MIr. Boyd, for the defeudant, supported
the jtidgment of the iearned judge, and in addi-
tion, ohjected that the affidavits on wbich the
attachaieent was issued were defective for uncer-
tainty, and that they were so vague that it was
Impossible ta say pasitively wbat was the act of
bsnkrnptcy on which the plaintiffs relied.

I amu of opinion that the judgruent of the
IOarned judge is correct, aud I cannat agree
Witb Mr'. Harrisau's argument, that a sale made
for a fuit consideration, and ta a boa fide pur-
Obaser (whicb is not disputed iu this case),
Should, under the pravisiofis of aur act, reuder
the vendor's estate hiable ta compu!sary liquida-
tion, because, for some reason or other, ho de-
Cines paying over the proceeds ta some one of
bis creditors, ahthough lie may have ample meaus
ta satisfy ail dlaims against hinu, as is pasitivehy
8worc ta in tbis case. The case of Sharp v. Mat-
thew8, ta which reference bas been made, is a
Stronger case lu its circunustauces than Ibis, and
ha an authority in favour of the defendant. Mr.
Iharrison was obliged ta coutend in order ta dis-
tinguish tluis case fronu In re Colemere, Ibat if
tbils Province, under the peculiar wordir.g of aur
BCut, a deed might ho valid quoad the purchaser,
'but an act of bankruptcy on the part af the
kiiler It appears ta me, on the contrary, that
110 conveyance, wbicb itself is the sct of hank-
?uIptcy relied upon, can be valid if favour of auj
Party ta it if the bankruptcy is upheld.

As regards the objection ta the affidavits. 1
t'I Of opinion that it is entitled ta prevail, and
ýbftt the affidavits in this case are insufficient.
't is impossible ta say whetber tbe plaintifs
eOniplain of an act, or an attempt ta commit an
k0t, aud when we consider baw essential it is ta
S Party ta knaw exacthy with ivbat lie is charged,
as the consequences ta hinu are sa penal, 1 think
that the mile laid dawn if Cbitty an Criminal
Law, Vol. 1, p. 2-00, wbicb is as folTows :
44Another general mile relative ta the mode of
814ting the offence is, that it must nat be stated,
ki the diijunctive, so as ta heave it uncertaif
*bat is really intended ta ho relied upan as tbe
U.Ousaîtion "-souhd ho follawed in cases of this
4escription, and thst an affidavit sbould state

LEOGATT, CO. J.-Mr. Cleary, representing the
flrm of Osuit Brothers, opposes insoivent's dis-
charge on the grouud of fraud, in this, that the
insolvent obtained credit fromt their creditors,
knowing or believing himself unable ta meet bis
engagments, and concealing the fact from tbem
vith iutent ta defraud, etc. It is true that at
the time insolvent commenced business in 1865
or 1866, in Windsor, lie was ta a certain extent
involved, a balance of a large debt incurred in
1856 stun remaining due and unpaid. Thero
was na evidence adduced, bowever, by opposing
credit ors to show that at the time their particu-
lar delit was contracted the insolvent bad mis-
representeci bis position and circnmstances. The
cr'editois8 rely altogether on insolvent's own
statements, on oath, in bis examination befare
the Judge, to substantiate the charge of fraud.
The insolvent, bo'wever, iu bis exanatton
'WhOUIY disclainus any intention on bis part when
the debt was contracted with Gauit Blrothers of
obtaining credit for the purpose of defrauding
thenu. Hie states that ail bis purcliases were
made tbrough an agent at Montreal, Mr. Craw-
ford, Who was well aware of his, insoivent's,
liabilities, and could aiford the parties froxu
'whom he purchased ail the information they
could Misb, as ta bis insoivent's, circunustances.
That in no single instance did Ganit Blrothers
cr any of bis creditors make any enquiries of
hinu personally as ta bis standing or solvency
before advancing him goods.

A discliarge under the Act of 1864 may ho re-
fuped for, among other tbings, fraud or fraudulent
preferences witbin the meaning of the Act. By
section 8, sub-see. 7, it is provided, ",that if auy
persan Whosoever in Upper Canada who purcbases
gaods On credit, or procures advances in money,
knowing or believing hinuself ta be unable ta meet
bis engagements, and conceaiing the fact from
the person, thereby becoming bis creditar, with
the intent ta defraud sucb persan, or by any false
pretetice obtains a ternu of credit for the payment
of auj advance or boan of maney, or of the prie
or cf any part of the price of gaods, wares or
nierchandise with intent ta defraud the persan
tbereh.y becoming bis creditor, and wbo shahl not
afterwards bave paid the debt or debts 50 incflr-
red, shall ho beld ta ho guilty of a fraud, and
shahl be liable ta iniprisannuent for sucb term B
the court may order, nat exceeding two yeare,
unles!s the debt and costs be sooner paid. * *

Provided always, that in tbe suis or proceeding
taken for the recavery of sncb debt or debta, the
defendant ho charged with sucb fratid, aud b4
declared ta ho guilty of it by the judguieit ren-
dered in sncb suit or proceeding."


