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The defence denied, or declined to admit, all material 
allegations; and as to the third paragraph pleaded that it 
related to dealings between the plaintiffs and the Company 
to which the defendants were not privy, and by which they 
were not bound. It was also averred that the Company were 
the consignors and that the cases were received and to be 
carried subject to the terms of a shipping bill, one of which 
was that they should not be liable for any loss, etc., unless 
notice in, writing, with particulars, was given 36 hours after 
such portion of the goods as were not lost were delivered, 
and that such notice and particulars were not given within 
that time or'at all.

The reply joined issue and pleaded that the defendants 
received the goods as common carriers from the Company, 
who were the plaintiffs’ agents in that behalf, to be carried 
for the plaintiffs to Winnipeg and there delivered to the con
signees, and that the defence of want of notice was a contract 
or condition within section 275 of the Railway Act, that such 
contract or condition so pleaded had not been approved of or 
authorised by the Railway Board and was void.

Mr. Henry, K.C., for the defendants, at the close of the 
evidence pointed out that the third paragraph of the state
ment of claim alleged a through contract with the Company, 
and that it was not alleged at all that there was a contract 
with tlie defendants. Mr. Roscoe, K.C., as to this relied on 
paragraph two of the reply and asked, in case that should 
i>e held insufficient, for an amendment to meet the suggested 
difficulty, which I accordingly allow.

Mr. Henry also cited some cases to shew that the case 
rested on contract only. No answer was made by the plain
tiffs on that branch.

The Company on 7th of June, 1904. received the eleven 
cases at Bridgetown, consigned to Middleton & Co. at Win
nipeg, to whom they had been sold by the plaintiffs by sample, 
and issued to the plaintiffs a way bill for their conveyance 
thither, which contained a great many stringent conditions, 
and was in substance the same as that issued by the defend
ants at St. John. The freight was payable at Winnipeg and 
"'as paid there by the consignees, who have been repaid by 
t]>e plaintiffs.

The Company’s system ended at St. John and the defend
ants’ began there. The cases were safely delivered by the 
^ nnipanv to the defendants to he carried thence to then 
destinât'on over the latter’s sysem. Eight cases only reached


