
242 T&t Cantada~ Law Jour

Similar proceedings by directors have been
attempted ini other companies, the latest
analogy being furnished in Union Pire lusur.
ance Company v. Shoolbr3-d, 4 Ont. R. 359. An
carlier one is reported iii Port H"hitby Ry. Co.
v. Jones, ài U.C.R. 170, where it was held
that although directors agreed with a party
ta take shares to an amaunt required ta
organize the company on condition that he
should not be liable for calis thereon, such
au agreement was iii fraud of the Act and
could flot be availed of; and it %vas further
held that as tlic party had atte.nded meetings
off the company, le, coutld not dispute his being
a shareholder, or that he was not hiable in
respect of the shares subscribed for. In
1840, seyerai directors of a caînpany in Eng-
landl, in order ta make up the requireil nuin-
ber of shares for incorporation, subseribeil
for stock, andl agreed ainong theniselves ta
v'est it iii the secretary Ilin trust for the coin-
pany;"I andl they resalvcd-as iii this case-
that noa cails shoulil be made on such ahares.
The transfer tu the sccretary was never eye-
cuteil. Two actions were instituteil, one by
a s9hareholder ta compel the directors ta
make calls on themselves and pay up; the
other by the directors, ta be relieveil of their
liability, on the ground that they were only
trustees for the campany, and that the sub-
scription was not bona 'fide. The Court helil
that the directo's, as shareholders, were
liable in respect of the deposit and ail calta
on such shares, andl that the), coulil zit set
Up the trust, aor daim that the subseription
was fictitious and fraudutent for the purpose
onty af floating the coînpany.

In giving judgment in tlue first case the
Vice-Chanr-ltor said : IlThe parties becamne
subscrihers for these stuares; an(d admitting
they did take the shares in trust for the comn-
pany, they were the holders of these shares
aid were Hiable ta al] tliose aperatiaus that
were to be perforîneil by those wha helil
shares. Even ta ttîîs day there lias beea fia
transfer of these shares by the nine. subscrih.
ers, the consequence af which is, let them
state what they please with respect to an
acknowtedgment af the trust, a~nd an inten-
tion tea xanerate theniselves froin any lia.
bility an, trustees under the Provisions of the
Act, tl'.ey are clearly hiable when calls are
made tîpan the shareholders: I Preston v,

Grand Collier Dock CO., 2 R- & C. Cas- 358.
And in the action by the directors to ba
relieveil of the shares, ha sai: "There la an
inférence raised from the iacts that the
original subseription af these perrans was
bail, and that the original praject cannot go

Jon. Whereas it does appear ta ine that
these persans who subncribel are now by
taw hiable ta pay the whole amount of their
subicriptions, and that they are campelteil
by law ta pay. And it would be no answer
ta an action ta coxupel payment, ta say they
intended a fraud ta be commiUeil. It wauld
rather niake the m-atter waorse : -MJangles v.

l Grand Collier Dock CO., 2 R. & C. Cas. 366.
Later cases negative the lawfutness af per-
sans acquiring shares Il in trust " for the
campany, andl I must thex.,fore hold that tlie
shares su acquireil by the directors were legal
shares, and carried the tiability ta pay the
cals thereon when lawflilly made by the
bank.

Another grounil ai defence is that the bank
ilirough Allen, its cashier, trafficked in shares;
that he baught in froni tiane ta t;me wvith the
bank's money certain shares which weve hehld
!ýy hum under the title of IlA. A. Allen,
cashier in trust," anil that the account uniler
that name in the depasit leilger was a bank
account in respect ai these shares,

To give effect ta such a defence would be
ta fly in the face ai the express prohibition
containeil in the 45th section of the B3ank
Act, xvhichi pravides that " the bank shalt fiat,
either directly or indirectty, purchase or deal
in any shares ai the capital stock of the
bank," a prohibition which has beexi held by
aur own Supreme Court ta e "aIla law ai
public policv- in the public interest, and any
violation af it necessarily null andl v'od":
Bank ;f Toronto y, Perki ns, 8 S.C.R. 640.

SuMu a buying in of shares by the bank
would be practicatly a roi uction oi ils capital
stock without the authority ai law, and there-
fore voud. In Trevor v. Whitworth, 12 App.
Cats. 409, the question was cansudered in the
double aspect ai a red-iction af the capital and
the buying in of the shares by the company
for the purpose of selling again. Lord Her-
schell in givingjudgment said that the stringent
precautions ta prevent the redurtion af capital
of a limited caînpany wauld be idle if the com-
pany might purchase itsýown shares wholesale;
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