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The company was then undoubtcdly in financiai diliculties anld
unable to pay its debts in fîîll, and the defendants later apli>l for.
a witîding-up order, under R. S. C. 1906 eh. 144, and ajnending
Acts, which they î>btained on thc I Ith Fbruary, 1909. On the salue(day ail order wvas also obtained appointing John W. MeNaînara, o)f
?Çortl Bay, provisîonal liquidai.or, and a reference d irected to, fli
Local MaQter at North Bay to appoint a permanent liqiîdator.

On the 3lst Mardi, Ï909, the plaintiff was duly appointedl b,
tlie Master permanent liquidator of the comipanyý, aifoi, on the 15th1
October, 1908, lie secured the apj)rokition nd consent of the Mýaster
to ihis action beiîîg brouglit, as appear-s by a certificate filed.

The plaintiff in his statemeut of caimn sceks relief under sec. 94
of the Winiding-tup Act, allcging that tbe mortgage iu question, h.iv-
ing been imade wifhin tlîree îîîontlis next pre(-eding tbe conîningi(.l,
of the winding-up of thle eompany, aind being volinnary or gr»atuilt-
ons,, without consideration, or witlî a mierely nominal consideration,
înuist be presîunied to be ruade with iutent bo (lefid the ceîitor-s.

lu face of the fiqef that the (onsideration iinentioned iii fib
nîiortgage, $6,000, w as proved at tlie trial to liave consisteid of ail
existiîng debt froni the coînpany to the bank, and thiat the baril wi>rc,
endeavourin'- to get securitv therefor, 1 eaîînot fiid that the plain-
titi is entitled to suceeed nunder that section.

The mortgage is, however, attaeked by tic plaintiff on flie fuir-
ther grouud that no by-law of the directors or the coinpany wav
passd authorising the said mortgage, as reqiired by the Ontarjoe
Corupanies Act. I assume the plaintiff to refer in bis pleading to-
,gec. 73 of the Ontario Cornpanies Aef, eh. 34 of 1907. At ail events,
it is under tbat section of the Act that ftie direetors nasuîîîed to aet
in passing the by-law, as appears on its face. So far as the iiiere
forinal passiug of the by-law is concerned, it has apparently been
regularly passed. Tt is the only action of the flireetors of the coin-
panvy apparently infended to authorise the giving of the mortgyage
in question, and it is expressly said fo bave been taken under a1n-d
in pursuance of the section referred to. Buit, when we corne tg)
read carefully sec. 73, eau if be said to applv or can Î if e eoustried
as applying fo a mortgage given to secure an existing debt or fiabi-
lity? 1.s not flic lear deference in the section fo the horrowing, or
troney on flic part of the conpany' by the issue of bonds, dehentures
or other securities? 1 think it is, and, if so, this by-law, wilich waq'
flot passed for sncbh a purpose, but to scure an exiRting deht, is
withoutf etTeet for the purpose of înakinc valid flic nortgage in
quiesi ion. If tîns bie so, then thle mortgage neyer was properly
antioriseil hýy flic company, and the quiestion of îis ratîfieation
uinder sec, 74 hecomes of lio practical importance. As a niatter of


