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JANV UIY 7T11. 1905.
DIVISIONAI. COURT.

BOYS' HOME Y. LEWIS.

UJFFNER v. LEWIS.

Juddqnu'nl - C'onstruction - Order Io Jiefund 31,ne1 Re-
Exie( ejEriil tor.-Iesidiiqryu Leqalcee-Join t or Severa i

Lîabilihj-Intere.st.

Appoal by (lefendant L isfrorn order of AN;LIN. J.,

4 0. W. 'R. 243, on appeali froîn a supplemental report of the
loca Master at Hamilton. offirming the report in sa fair as it

deAit with) the Iiahility of appellant; and bis co-deofendaint
Morgain. whIich wfls found by the Master to he ai joint :nd
several liahility. Phe history of the two cases pprsin the
varions reported deiîsons: 4 0. R. 18; 27 A. R. 242, 5 O
L. R. 684; 3 O. W. P1. 625, 779.

The appeal was heard by MEREDITH, C.J., MACMAHO-N,
J., IlIGOJ.

W. E. 1idd]leton and A. M. Lewis. Hamilton, for appel-
lant.

D'Arcy Tate, Hamnilton, for plaintiffs and defendants

MERED-IITH,. C.JT.-Thf> app)jelland MorgAn were exeeu-
tors of the wil1 of Daniel Evndeceaised, and( were entitled,
under the iîll to one undivided one-fifth of biis residuary
estate....

The question which the appellant presents for decision
is, whether he and his co-exeecutor Mforg-an are joint Iy and
severally liable to payv the suai hy whivih $5,510.57 excecded
their proper share of the residue ' and the interest upon it, or
each of them is liable to pay one-haif only of that sum and
interest....

By the judgnient of the Court of Appeal . . . the
executors, as well as the Boys' Home, were treated and deait
with as legatees who had received out of the estate, in satis-
faction of their respective shares of the residue, more than they
were e'ntitled to, and who were liable to refond the excess.

... The declaration. and adjudication is. not tbat de-
fendants John Lewis and Robert R. Morgan are liable to pay,
but that thev are liable to "make good and repay "-thusb
putting thef de(claration of liability on the footing thiat the
nioney to whichi it relates was ne longer in the hands of the
appellaxil and -Morgan in their capacity of executors, but thiat


