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J. 3. McLonnan, a partaer of 1. 8. Macdonald, made affidavit
that he was a stadent of J. 8. Macdonald’'s when zettlement way
made, and that he is aware the §200 was given for the amount to
bo charged by way of retainer to plaintiffs as well a3 for consulta-
tions aud lengthy correspondeace about the suit,

James Stiaw, in reply, made aflidavit—that tho writwas to stand
a8 & security over bis lamis for the dus puyment of tha notes by
H. D. Shaw; that whea he asked J. 8. Macdonaid for a b’} of
particulars of the £50, J. 8 Macdonald snid ** ho would ,ive no
bill of particulnrs,” and, Mr. Patterson refusing to carry out the
arrangemont unless he agreed to pay the £60, he was obliged to
pubmit; and that J. 8. Macdonald never gaid to him the £50 was
o charge ngainst tho plaintilly alone, ivrespective of the costs of
tho suit; and ba (deponent) understood it to be jo full of all costs
and chargor of overy kind, save shoriff's fees.

8. Richards, Q. C., showed caue for J. 8. Macdonsld sad the
plaiatiffs,

Mr. Watt ehowed cause for the sheriff,

Robert 4. Harruson in support of the summons, argued that tho
$200 noto was given for costs; that it covered alf costs up to the
time it was made; thata persen who hag paid, or is liable to psy,
the bill of an attorney, may have an order for the delivery and
taxation of tho attorney’s bill (Con. Stat. U. C. cap. 35, aec. 38;
Inore Lees, & Beav. 419 ; Ia re Thomas, 8 Beav. 145; In re Beasey,
8 Bounv. 338; Pamter v. Lisnsell, 8 Scott, 485; fu re DBynold, 9
Beav. 260; In re Glass and Macdonald, $ U. C, L. J. 111} ; that
where tho application is for the delivery of a bill, and not meroly
fur refercnce of a bill to taxation, thore is no limitation as to time
of application (/. ses. 28, ef s2¢.}; that ¢ the specisl circum.
stances” clauses ave therefore inspplicablo in such o case (seo,
30); that even if applioable, the pressure of the attorney at the
time the noto was given was sufficient * gpecial circumstances”
{{nre Bennets, 8 Beav. 467; In re Jones, £5. 4795 In re Wells,
16, 416; In re Tyson, T Besv, 496; Erx parte Wikmson, 2 Coll.
923 In re Rawe, 22 Beav. 177 ; In re Kmnear, 5 Jue. N. 8. 423,
Inre Lett, 8 Jur. N. 8. 1219; JIn re Pugh, 8 . 2. N. 8. §86);
tnat thereference may be had not only after paymer t, but after pay-
ment and an agreement not to tax { Woosman v. Woods, 1 Dowl. P.
C. 681; fnre Stepheney, 2 Phill, €. C. 662); that ho shoriff, not
having made the money, wae not entitled to poundage, but only to
reasenable remuneration for services ectuslly roundered (Morris v,
Boulton, 2 U, C, Cham. Rep. 60; Corbet v. McKenzue, 6 U. C. Q.
B. 665; Tiomasv. Cotten, 12 U. C. Q. B. 1; Walker v. Faurfleld,
8 U. C. C. P. 98; Henry v. Commercial Bank, 17 U. C. Q. B. 104;
Brown v, Joknson, 6 U, C. L. J. 17).

Apax Wirsow, J.—The firat question js—assuming that the
two claims of 3200 and the costs of the suit might both bave been
made by the plaintiffs’ attorney st the time when the eettlement
of February, 18€C, took place, were they both mado ornot?  If
thoy were both made, or can be presumed to have been bath made,
then will arige the question, whether they both can be main.
tained? If they were not both made, or cannot be presumed to
have both been made, then it will not be secessary to nonsider any
other than the one which was go made.

To determino this question I must ook at the statements made
concerning what took place at the time respecting it. James
Shaw in the sixth paragraph of bis first affidavit says—** When
the arrangement was made in Febroary, 1860, the plaintifis in-
gisted, a3 o part thereof, that all costs, chorges and expenses
which their attorney had, up to that time, a right to olaim in any
way, whethor as botween party and party, and taxable against the
defendants, or a8 between attorney and client, and only claimable
from the plaintiffs thomselves, should be fully paid and satisfied
by the defendants to the said attorney.” Henry D. Shaw con.
firmsg the affidavit of James Shaw. Tho documents filed by the
defendants’ attorney upon this point are to the following effect :vm
Letter of J. 8. Macdonald to Richard Shaw, in mistake for . D.
Shaw, dated 18th February, 1860 saying—** You will also require
to sign the note also herowith to myself for $200, to cover my
charges and trouble in this affawa, now runviag over § years, [
muet have this closed pow.” Same to . D. Shaw, dated £5th
Fobruary, 1860— 1 will retain the notes you sent until the oune
you sent to cover charges shall reack me. I care not what
arrapgement you may enter into a9 to that smount. The condi-

tion of the acceptance of your propesnl, according to my insteue-
tiong, was that the charges to which the plaintiffs were hable
should bo paid by you.” The plaintiffa' Jetter to H. D. Shaw,
28th Febryary, 1860+ Whea Mr. Pattersen returned from Coru-
wall we understeod {rom m that the payment of Mr. Macdonald’s
charges was one of the conditions necossary to give effect to the
agreement in cther vespects.”  Letter from H. D, Shaw to plun-
utly, 2nd March, 1860~ At tho same time wmy father desires me
to say that he is willing to pay what just legal claimg you have
goue to ot his expense; or if you will say that Mr. Macdonald's
clsim of fifty pounds for what ho bas dono in this case ia & just
ano, he will pay it ; wishing, howaver to be furnished with a Wit
of particulars, to ascertain what tho claim is made up of ; also,
wanting to know if Mr, Macdonald's claim covers sl charges in
this case, whether with sheriff here or otherwise whatsoover
Letter from plaintiffy to H. D. Shaw, 6th March, 1860, saying~
« Shortly after its receipt” {the receipt of H. D. Shaw's of 2nd
AMarch? ** we had sn opportunity of making kuoown its comtents
to Mr. Mnedonald, who happened to call at our office on bis way
to Quebee,” * ie agrees with Mr. Patterson, &e.* ** He declined
ty give any detailed uccount, &¢.”  **We admit ho bas bad a geod
deal of trouble for which wo are linble 1o him; and although wo
might not bo able te recover over the whole amount under execu-
tion, we consider we are entitled to be relieved from tho psyment
of itin consideration of the delay granted, &e.' ¢ Mr, Macdonald
2nys his charge is exclusive of eheriffs fees,”  Letter from . D.
Shaw to pinintiffs, 8th March, 1860, sending thercin the §200
note, * being in settlement of aff claims for legal sdvice and ox-
penses that Mr. J. 8. Macdonald has against you iu suit ogainst
James Shaw and son up to this date.””  From the defendants’ case
1 can form no other opinion than that the two hundred dolisrs
was mn full of all clsims whick Mr. Macdosald bad in that suit
against the plaintifis, and which would necessanly include thoso
which the plaintiffs had against the defendants—that is, the costs
between nttorney aund client nocessarily include those between
party and party, and something more. bir. Macdonald in his
Jetter of the 18th February, 1860, speake of the $200 ¢ to cover
10y charges and trouble in this affair, now ranoing over & years,”
and waking no distinction between party svd party snd as
betwesn attorney and olient, aud giving ne intimation that he still
mecant to ¢laim the costs in the suit. So again in his fetter of the
25th Febroary, 1860, Mr. Macdonald speaks generally of the note
for $200 to cover charges, and that his instractions were thai the
charges to which the plaintiffis were, liable abould be paid, &c.
Now, to cover chargea meaus, of conrse, unless olearly sud ua-
equivocally cxplained, all charges, and not only & purt of them;
and that defepdants were to pay all the cbarges ¢ th-t the piain-
tiffs were liable for,” shows that the defendants had to pay some-
thing more thaa taxed or taxable costs, but still including such
costs. The plaintiffs, too, in their letter of the 28th February,
1860, speak gouerally of ¢ Mr. Maconald’s charges.” . D. Shaw
in his letter of the Znd March, 1860, to the plaintiffs, desives to
po informed by them ‘¢ if the B200 covers alf charges in this case,
whether with the sheriff here or atherwige whatsoever;” and the
plaintiffs in their Jotter of tho 5th of March say, that Mr. Mac-
donald says ¢ the $200 is exclusive of sheriff's fees.” Surely if
it were also exclusive of any otAer charges, especially the couts of
the snit, this sum could bave been excepted aiso? Does not thig
very letter shew that the $200 did inslude, in the plaintiffs’
opinion, the costs iz tho suit; for thoy say we might not be sble
to recover the whole amount under execution, but we consider wo
are entitled to be relieved from tho payment of it! They could
not have so written if they did believe that no pare of the $200
was recoversble under this exccution, because it was altogother
beyord the costs in the suit. Under this information and impres-
gion to be gathered froit the very outect, but here very plainly
stated, 11. D. Shaw gives ‘20 note for $200, telling the plaintiffs
that tho note is in settlement of all clawms for legal advice nnd
expenses that J. 8. Macdonald has against them in the suit against
James Shaw and son up (o this date, and the pleintiffs accepted i,

It is impossible, therofore, that tho plaintiffs can compel the
defendanis to pay the costs of the smit in addition to this 3200,
and, therefore, Mr. Macdousld, as plaintifs’ attorney, can enforce
no such claim, eitber against the defendants, whatever ho mny



