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I must therefore hold, that this case comes
within the rule laid down in Ransom v. Dundas,
8 Bing. N.C. 123, above cited, namely, that if the
appointment of the committee takes place in a
manner contrary to or inconsistent with the es-
sential requisites of the statute, there is mo
court, and the jurisdiction and all proceedings
under it fail, ahd therefure, that the House of
Assembly in adjourning to the third of March,
committed a facal error, working what in a suit
at law is known as a discontMuaunce, which ter-
minates the suit; that the subsequent appoint-
ment of the committee was invalid; that the
taking of the oath of office by its mewbers with
the purpose of proceeding to try the case was
nugatory, and that all subsequent proceedings
had by them would be coram non judice and
inoperative.

1t is contended, however, by the Attorney
General, that, admitting the ndjouroment for a
week to be a violation of the Act, this error could
be and was cured by the Speaker, officers, and
some of the members assembling next day at the
usual time and place, and continuing to meet
from day to day until the appointment of the
committee was completed

No authority was cited for this position, and I
hnve been unable to find one. The only cases at
all bearing upon the point are some in relation
to corporations, peinting to a contrary conclusion
— (see Rex v. Chetwynd, 7 B. & C. 645, and
Rex v. lLanghorn, 4 A. & E., 538, whence it
appears that a defect in summoning even 8
single member of those entitled to be present
could be cured only by all being actually
preseunt and consenting to waive the defect) and
a statement in & newspaper brought uunder our
notice since the argument, by the parties in this
cause, to the effect that the House of Commons
was unable to assemble during an adjournment.
Newspaper statements, however, are for the most
part, too general to be of much value as authori-
ties in mutters of law, and cases of corporation
practice depend too much upon the terms of the
respective charters of these hodies to be often
applicubla. In the absence, therefore, of all au-
thority, I have to consider this point upon gene-
ral priuciples.

When an Assembly is first elected, it cannot of
its own accord meet for the despatch of business;
it must be called and assembled by lawful au-
thority, the Governor’s proclamation, and so after
being prorngmjfl, It cannot again meet without
-the like anthority. The same priuciple, it seems
to me, must apply to adjouraments. When being
lawfully nsscmbled, it adjourns to a future day,
‘the HHouse by a formal resolution declares that
it will not meet or transact bu.iness until the
time nrmed, and dizcharges all pariies from far-
ther attendance until then; and when that timo
arrives it meets and is Iawfully assembled by
.virtue of the order lawfully made at the time of
the adjournment.

If the Speaker aud any pumber of members
whether three or a quorum, could by voluntarily
assembling in the mean time, recoustitute the
House for the despatch of business (and if they
.could do this for one purpose they could for
.another, no mattex how important) they would
in effect rescind and overrule the resolution of
the Houze made when lawfully assembled. But

by a rule of law familiar to every student, the
authority to undo an act must at least be equal
to the authority by which it was done—and the
Speaker and members would not be of equal au-
thority’ with the House unless lawfully assem-
bled. Where, then, is the lawful authority to
assemble them, outside the Governor’s procla-
mation, during an adjournment? The Speaker
has it not, that I am aware of, nor have any num-
ber of the members, nor the Speaker and mem-
bers conjointly. It follows that when voluntarily
assembled they have no power in law, political
or legislative, and consequently cannot overrule
a former resolution of the House. In the com-
missions and instructions of ourseveral governors,
down to those of Sir Alexander Bannerman,
there was contained a clause empowering the
Governor to adjourn as well ag to prorogue and
dissolve the legislature. No one will contend
that if, in the exercise of this power, the Gover-
por had on any occasion adjourned the Assembly,
the Speaker and members could assemble and
proceed with business before the time appointed
by the Governor for their reassembling, as such
a proceeding would be in direct violation of the
instrument to which the assembly owed its exis-
tence; and in what respect does the legal effect
of an adjournment by the House itself differ from
an adjournment so made by the Governor? It
is not denied that within the law, the Assembly
has power to regulate its own proceedings, but
no rule of the House has been made to authorize
the Speaker to call the House together under the
circumstancee here supposed. The solitary pre-
cedent cited from the Journals of 1852 is not in
point, as no private rights were thereby affected,
and the meeting of the members before the time
fixed for their assembling was in fact but a de-
olaration by the members present of their readi-
ness to vote & sum of money for a benevolent
object. The practical operation of such s
power ag the Speaker here attempted to exercise
would be embarrassing and unjust, as the pro-
ceedings of the qnorum called together at one
time, might seriously conflict with the proceed-
ings of another quorum composed of different
members assembled at another, the right of ab-
sent members would be ignored, and the advan-
tage of a formal adjournment, connecting in time
and place each meeting with those preceding and
following it, would be altogether lost.

Unless, therefore, I am shown some authority
for this position of a character so weighty as to
supersede all reasoning upon it, I cannot assent
to it; nor can I concur with the Attorney Gene-
ral when he insists that it was incumbent upon
the sitting members to have appeared and plead-
ed before the Committee before applying for this
writ. There are, no doubt, many authorities to
this effect, but there are also many to the cop-
trary, and in a most recent case upon this point
The Mayor of London v. Coz (L. R.2 H.L. Cas.289)
above referred to, all the authorities were re-
viewed, and it was held that where the Court
below has no jurisdiction over the subject mattet
of the suit, it is not necessary to appear theré
and that a party aggrieved may apply to the
Superior Court in the first instance. It is8 not
therefore necessary to consider the effect of the
protest made by Mr. Whiteway against the com”
mittee proceeding.




