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MYrst I)fies, L. R. 4 Ex. D. 176 shows
h1at aIn alternative power is vested in the Divi-

S0Ioa Court, and that it has a jurisdiction to dis-
allow the costs. If the Judge at the trial has

II14d hoOr as to the costs, the Divisional
Coure haas power to disallow the costs ;but

S mh,~Iade an order under the power vested
then the Divisional Court bas no juris-

Pon fIf the order of the Judge is wrong in
PitoflaNv, an application to rectiy it must be

%eto the Court of Appeal. The present ap-Plicatiof is to alter a final judgment, and flot to
Ct atrnative jurisdiction of the [)ivisional

ZG11.T1te sections of thte hpnbîeria/ and'
4J2' cts are not idlentical. Lt may be added

the' Lord Se/borne in thés case exp6resses an obin-
ion* t/lt thte decision in Go/lins v. We/sh, L.R.

-27, as to thte j6ower of thte Judge at thte
07'er costs, is correct.]

RoIBERTS V. DEA'-TH.
o.4,rr. 6, 7. Ont. O. 41, r. 9, ïo, (Nos.
'JSJGrnisee Proceedings-A bsence of

4'uggestion by garnistee.

W Irt;i garnishee proceedings the money is trust
"oiy rthere is reasonable suspicion that it is trust

th cestui que trust bas a right under equitablelI)tcedltî toCreh
tir4, 0 omeforward, provided hedoes so in

andc hean Object to an order absolute being made ;
fl I ot to be darnaged by such an order nierely

ethe garnishee wiIl flot act.
[C. of A. Nov. B8-5, L. J. N. S. 14.

hI, above head-note is taken 7erbatirn froin
th Jdgn1ent of Brett, L. J., and is bis own surn-

hllary of the point of 1aw~ and practice involved.
The

'ha~kesflovn passage from his judgment
th-Iatrclearer.-

tde L. J.-The order sougbt to be obtain-
urde hr the garnishee proceedings was an

r ~1 3 ata an wbo had obtained judgrnent
aII as trustee sbould pay over money so ob-
hhe 0a creditor who bad really no nigbt to it.

bu4t. OneY is the rnoney of the cestui que trust;
SsSaid that as tbe garnisbee made no sug-

fak 0 tb tat effect, the cestui qui trust cannot
Pee1)and that sucb an injustice is to be per-

lie e by order of the Court. 1 cannot be-
0 that Such is the law. The rules are copied

'On$ct0~ 29 and 30 of the Com. Law Proc.

W4~ th, (R. S- 0. c. 50, s. 313), passed at a time
e COMMiion law courts could flot give a
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remedy, altbougb tbe coutts of equity could.
Tbis order would, under the garnisbee proceed-
ings, be made absolute by a Master acting for a
Judge sitting in a Court of equity. He would,
tberefore, bave an equitable jurisdiction, and a
Court of equity would neyer bave made an
order that money belonging to a cestui que trust
should be paid awvay to a person flot entitled to
it. The Court will flot be a party to sucb an in-
justice, altbougb the suggestion could be made
by the cestui que trust under rules 6 and 7. It
seems to me that tbe Court would listen to a
party coming forwvard either upon tbe issue of a
garnisbee order or upon a summons subsequent-
ly taken out in time, and %vould order the înoney,
to be paid over to the claimant if the fact was
dlean that it was trust money, and would decline
to make the garnisbee order absolute if the facts
as to whetber the money was trust inoney or flot
were in dispnte.

C&ýI'ON, L. J.-The money bere is trust
money, and there is obviously an equity, as in
the case wbere goods in the hands of a trustee
are flot allowed by the Court to be taken in exe-
cution. * * * I amrn ot satisfied it (the case) is
flot within the words of rule 7, which clearly
seeîn to give the Court or Judge power to cite
any other person, altbough the garnishee has
made no suggestion. 1 do not, however, rely on
that. * ** Under the circumstances, and in-
dependently of these rules, this money ougbt to
bavebeen paid into Court to abide tbe event of
the question wbetbcr it is trust rnoney or flot.

LiNDLEY, L. J.-fbere would have been no
difficulty under the old practice, wbicb wvas to
file a bill and to dlaim an injunction ; but now
that injunctions have gone, there is some diffi-
culty in seeing wbat is to be done. * *ý * The
Court ougbt, in my opinion, to make an order
under rule 7 tbat the money be paid into Court
to abide the event of the enquiry wbetber it is
trust money or flot.
[No-irE.-Znip. O. 45, rr. Ô, 7 (11na1 Ont. O. 41,

rr. 9, 10 (ire identical.

CLARBROUGH v. TooiHILi,.

Imli. _7. Act, r873, ss. 3, î6-Ont. 7. Act,
ss. 3, 9 ; Riu/e 2.

ljtile 23. M%. R.-- 5o L. J., 743.
Where an Act passed before tbe judicature

Act, and referring in terms to coînmon law ac-
tions only, emnpowered a J udge by rule or order


