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Qilhert as Folic9 Mat^istrate, and was, I think,

on his part.HrhulIy extra judicial. No cem-

Elaint or information »ppt>)ir(i to have been
lid before him to justify hit* taking thi* depo-

aition, and if the citarge of Piracy, which ihe

itatemonis in it unanswered would justify, had
been made at that time before him, he had no
jurifidiction to entertain it; still less had he
juritidiotion if the offence was an alleged

crime committed within the jutisdiction of the
' TJoiti'd States, and therefore amounted tu no
legal charce, and to no legal evidence of the

crime, of Piracy ; but is it not absolutely no-

ceseary that the parties should be chaiged

with the commission within the jurisdioiion

of the United Mates of one of the crimes men-
tioned, that is lega ly charged judicially, or by
public prxess, or in some manner warranted
by the laws of th<? country in which the al-

leged oiTcQce wai» committed. I think the

words of t^e statute too clear to admit of any
reasonnhlc doubt on this point ; and the 2nd
section of the Act confirms me in this \iew.

This Section contemplates it being done by the

issuing of a warrant, for ui providing that cer-

tain evidence may be used by the Magistrate

or officer in the investigation of the criminality

of tbe person apprehended, it Rays, •' copies ot

the depositionsupon which the original warrant

was griuited &c." This obviously refers to the

original Wan ant granted in the country whore
the crime was committed, and anterior to the re

quisition ; and this view would seem,to be en

tertaincd by juri.'^ts of the highest celebrity in

the United States, lor in the judgment of Nel
son. Justice, in the Supremo Uourt of the Uni
ted States in Kane's case,as reported in li How-
ard,.hesays :

•' This species of evidence is very

differently guarded in the Act of Parliament, 6th

ahd 7th \ ie. There copies ofthe depositions laid

before the Govemment,and upon which the pro-

per officer issued his wairant to the Mn>4;istraten

authorizing them to institute proceedings to ar-

rest and commit fhe fugitive, are those only
permitted to be given in, evidence ; in other

words, copies of the depositions upon which
the Government acted in the motter are ad-

missable as evidence of criniiimlity. The or-

iginal of these are those upon which our Gov-
ernment make the llequisition, and ot course

the good faith of the nation is pledged that they

are taken before competent officers, and that

the facts stated are true." And (Jhief Justice

Taney concurring, as he said he did, in all

that Nelson, Justice, then said, contented him-
self with expressing his entire ass'-nt to the

opinion J^elswn bf^'l tben just delivered ; and

Daniel, Justice, concurred in all that Nelson
Ju8tio« said. And that this principle has been
acted on will be seen by reference to Bisset's

case, 6 Ad., and El., in England, where we find

a warrant was first issued in France, and to

Kane's case in the Unittd States, just referred

to, where a warrant was issued in Ireland, in

addition to the special authority and affidavit

of the Consul. In Kane's case, reported in 14

Howard, Mt. Barclay the British Consul was
specially employed, the report says by direct

authority of the British Minister, accredited to

the Government of the United states, and in

pursuance of this authority Mr. Barclay made
the necessary affidavit ; and no case has been

cited to me, nor am I aware <rf any, where a

different practice has been adopted. On the

ontrary I find in a note to the last edition by
Lawrence of Wheaton's International Law, this

view confirmed by the opinion of Mr. Gushing,

May 31st, 18fi4, in the published opinions of

the Attorneys General of the United States,

volume 6, page 486. The practice is declared

by him in these words :

—

» The practice of our own Government,
as well as that of Great Britain, requircK

that all claims of Extradition should be found-

ed on a judicial warrant, with proper evidence

to justify the warrant. The United States will

not, therefore, make a demand on Great Bri-

tain for a person alleged to be a fugitive from the

justice of one of the United States without the

exhibitionofa judicial warrant issued on suffi-

cient proofby the local authority." And again

m an opinion by the same learned gentleman,

Nov. 2, 18oi, published in the same work, vol.

7, page 6, he says : "A mere notification from a

foreigih legation that a party guilty of a crime

has escaped, and perhaps tied to the United

States of America, is not sufficient to justify

the preliminary action of the President. Thi-

general rule is,thc Government of which extra-

dition, whether by comity only, (citing Klubcr
Sec. 66, Martin's Precis, Sec. 101) or by Treaty,

{is demanded, before it is called on to act, must
have reasonable prima facie evidence of the
guilt of the party,submitted to it, as well as the

demand of the Executive authority." And
again vol. 8, 215 page, in another opinion of

the same, he says : " But to justify the com-
mencement of proceeding in extradition it must
apj)ear that the criminal acts charged were com-
mitted within the territorial jurisdiction of the
demanding G(3vernment."
But suppose the documents contain a charge

against these prisoners, where do we find it

jalk'ged in tlieu that the offence charged was


