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BENDERSON v. MORRIS.

Mortgage-_Enforcement by Foreclo8u.re-Clair of Lin-holder
2454er Meclvtnics and Wage-Earners Lien Act, R.S.O. 1914
ch. 140, sec. 8 (3) -Lien upon Increased Valuse in PrioritY to
MÉort gage-Realîsatîon of Lien--Lien-holder Foreclosed wn-
less hé Proceeds to Sale - Ri.qhts of Mort .agee - Costs of
Sale.

Appeal by the mortgagce f rom the report of the Local Mester
at Ottawa ini a xnortgage action for foreclosure.

The appeal was heard in the Weekly Court at Ottawa.
G. F. Henderson, K.C., for the appellent.
J. E. Caldwell, for the re9pondent, a lien-holder.

CLUTE, J., said that the question in appeal arose in a con-
test between the mortgagee and a lien-liolder under the M!ech-
anies and Wage-Earners Lien Aet, R.S.O. 1914, eh. 140, sec. 8,
sub-sec. 3, where the selling value of the land was admitted to
have been increased te, the extent of $300 for materials placed
thereon, sub-sec. 3 providing that "the lien shall attacli upon
sueh increased value in priority to, the mortgage or other charge. "

SThe priority of the lien upon the increasel -value being ad-
mitted, the question raisedi was as to the respective rights of the
parties arising thereon. The mnortga-gee contended that the riglît
of the hien-holder was limited to bis priorîty in respect of the
ireased selling value; and that, having a lien in respect of
the $300 only, it was his duty to realise that lien by proceeding
to a sale of the property in the usual way, and that, in def ault
of bis so proceeding, lie shoûld be forecloseéd. The mortgae
,rchied on Patriek v. Walbourne (1896), 27 O.R. 221.

The learned Judge said that, having regard to the statute
and its construction, so far as indicated by the case eited, thýc
clause of the report objeeted te was erroneous, inasmuch as it
gave the lien-holder priority to the mortgagee, not limited, as it
should be, to the înceased selling value, ont of which only the
lien could be, realised. The report should limit the riglit of the
lien-helder accordingly.

The statute doe not cast upon the mertgagee the duty of
realising the lien-holder's dlaim. If the lien-holder desires to
realise, lie must take the neessary steps to do se either by askîng
a direction to proceed with the sale hims»elf or by -paying into
Court $80, in the usual way, to have a sale by the mortgagee.


