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action of the owner neite nelgn o ifu. The plaintiff was given
damages, under sec. 294(4), which could flot have been done if the animaiswere flot "cat large."7.

But a perusal of McLeod v. C.N.R. CJo. (supra), will shew that the remarkOf BeYd, C., bas been torm from its setting, and does net, in fact, warrant thedeductione Elwood, J., bas drawn fromn it. In that case the aniùals had gotupon the railway (rom an enclosed field, through a gap in the railway fenoe,and ail that Boyd, C., meant was this, "animais on the (enclosed) lands of theowner are flot at large, and therefore sec. 294 does not apply. " The detendantCompany was found hiable because it had not kept in good repair the tence itwas beund te keep up between the enclosed land and the railway track. Inother words, MéLeod v. C.N.R. CJo. was decided on the meaning of the words" at large," the Greetdaw case on the meaning of the werds " negligence orwilful act or omission."
To say of unencleeed land that the ewner whoe cattle got from it te therailway could recover for injury'te, themn if they got there "through a defectin the railway fence" le te leave'eut of sight the (net that unless the land isbath enclosed and settled or impreved (sec. 254(4)), the Company is net beundte fence, and censequently le net hiable under sec. 427(2).
"At large," in the Railway Act, manifestly means " net encloeed er underphysical reetraint, " for sec. 294(l) speaks of animais at large upon a highwayin charge ef a competent pereon, shewing that the mere fact of a caretakerbeing with them, while a defenca, dees net alter the tact that they are atlarge. Sub-sec. 4 speaks et animals at large, whether upoïn the highway ornet, and as the words "at large" should be given the sane meaning in ailparts et the section, they can only mean in suh-sec. 4, as in sub-sec., 2, "Animaleflot enclosed or under physical restraint." Sec. 254 prevides that the railwayCompany shahl fence wbere the track rune through fenced land which le eettledor improved, and sec. 427 renders the company liable in damages resultingfrom (allure te sefence. For injury te animais net at large, sec. 294 providesne remedy; that le te eay, for animais under physical restraint, or upon en-closed land, which net being either iniproved or settled, the company was netbound te tence, and mere inclosure le net improvement within the meaping ofsec. 254. For damages te, such animale, an action for negligenoe on cemmoniaw grounds would probably lie; for animais at large, sec. 294 ie a code, andsuh-sec. 4 makes the company hiable without proof et negligence on its part,for animais killed on ita property, -but allowe it te, be a good detence that theanimatr got at large threugh the negligence or wilful aot ef the owner. Thugthe Railway Act le seen te have three principles as te animais: (1) If net atlarge, liability le dependent upon negligence; (2) If at large upon a highway,without competent oversight, the company le net hiable; if with such oversight,liability as in the former case le a question of negligence; (3) If at large any-where, and injured upon railway property, the compaay ine hable unlees it canprove that the animais got at large by the negligence or wilful ast of the owner.At large or net at large le a question of tact, and negligence or wilful act oromission are aise questions of tact. If the iaw is net satisfactory, parhiament,flot the Courts, should do the necessary legislation.


