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1913, in actions for malicious prosecution, is clearly stated in
the toxt books to b that ‘‘the existence of reasonable and pro-
bable cause is a question for the judge, and not for the jury.”
The rule, however, is subjeet fto the qualifications that all pre.
liminary questions of fact on which this ultimate issue depends
are for the jury. That is to say, the jury must find what the
facts of the case were, as known to or believed by the defenduant,
and then the judge decides whether those facts coustituted
reasonnble and probable eause: viz, whether the defendaunt
shewed reasonable eare and judgment in helieving and acting
as he did. Thus, if the defendant alleges that he prosecuted
the plaintiff because of certain information received from a
third person, it is for the jury to say whether that information
was really reeeived by the defendant and whether it was really
helieved hy him, and it ix for the judge to decide whether. if it
was 50 received and believed, it constituted a reasonable ground
for the prosecution. This division of functions between judage
and jury may be effected at the diseretion of the judge in two
ways, He may either direet the jury to find the facts specially,
and then Jdecide for himself on the taets so found whether there
was rcasonable and probable eause, or he may tell the jury that
if they find the facts to be otherwise, there is none, thus leaving
the jury to find 4 general verdiet on this hypothetical direetion,

This subject was diseussed in 4 reeent case in the Provinee
of Ontario (Ford v. Canadian Krepress Company, 21 OLR.
593), and from the judgment in that case we gather that, not-
withstanding the prohibition spoken of by Mr. Justice Anglin,
trinl judges have usually submitted qu- tions to the jury; and,
although the existence of reasonable and probable cause is
a question for the trial judge, questions are often left to the
jury on the issue ay to the want of reasonable and probable
cause, such as questions of reasonable care and questions of hon-
est belief, ete., and these questions have been held to be proper
questions 1o be left to the jury under certain conditions.

As has been seen, Mr, Justice Anglin held that the practice
of submitting questions to the jury in actions for malicious pro-




