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are thon properly iet ta the jury is simply equivalenit ta laying down for a
Ime special case the rule ecpliiitly formulated, in many of th% aider decisioim

that the assistance of the jury must lie called in when any of the flets
upon which the existence of probable cause dependa are in dispute (sec
ante). There ls, in *fct, nothing, in the d/'rath Ouse ta shew that there wa.s
any intention to madify the establimhed doctrine that the final determinntion
of the main issue, whether there 'vas probable cause, tests with the court
whether the jury is or is tint a8ked ta seule any of the subordinate issues.
Indeed, it is inconceivable that if the Court of Appeal and the House wf
Lards had h.-d such an intention, they shaui- flot have made soni -
reference ta the explicit re-affirmations of the aid rule a few years previousiv
in Lister v. Perr.yman (see above>. Tt is wholly impossible, mareaver, te
reconcile M1r. Stephen's theory with the rulings and dicta in Brownz ý.
Ha:wks <sec sec. ir, sub-sec. e, post), a caqe more recent than that mit
which his main reliance is placed.

io. When the trial judge should take the opinion of the jury
The application of the rule estabiished by the cases citzd in the
iast section invoives no difficuity up to a certain point. If the
facts on %viih the existence of probable cause depends are flot in
dispute, there is nothing for him to ask the jury, and lie shloulil
decide the matter for himself. (a)

A. nev trial should be ordered %vherc the judge left it to Uic

jury to say whether there 'vas reasonable and probable cause for
arresting the plaintiff, (b) or, as it has been expressed in anothcr
.ase, where it was ieft to the jury to say whether the facts which
we~re provcd and whichi werc known ta the defendant at the titre
hie caused the plaintifr to be apprehended, were sufficient to cause
a. reasonable and cautiaus man acting bona fide, and without
prejudice, to suspect the plaititiff of the ofrence charged. (c)

(a) Bmau v. Haaek.s(i89î> 2 Q.B. 7t8, per Lord E#her: Bnmtdv. Ham (18ýJ9(
~ Rhg. .C.71,tper Bosanquet, J. Where the plaintiff gives no proof of facts

1ndîicating a wato probable cause, the judge's decision may lie rendered (in
motion Èor a nonsuit: Torrance v.Jarvis (1856) 13 U.C.Q.B. 12o. The fiîct
that the defendant fails to prove certain of the circtnstances which lie alleKed
iii his plea as showing the existence of probable cause does flot preclude the.
operation of the usual rule thet it is for the court to deto.rmine whether îlîe
matters proved çotîstitute probable cause, nor prevent hinm for amending the
plva so a4 to correspond with the proof by 8triking out some allegations and
,.ualifying another. Railes v. Marks (ib *~ H. & N. 56, Bramweil, B., said
*It lu tnt the question upon what lie actedý, but whether he had reasonable and

probable cause for- acting, and, if he liadt, lie is justified, thougli he hadt, or said
lie lad, moine furtiier cause."

Hill v. Yate's (1S88 8 Tatunt. 182 - Papilan v. l~ilas(Exel, Ch. 1841)

(cr(est v. Bax,'dl î~)~C1.îî When evidence lias been given
which, as mntter of Iaw, contittutes want of probable cause, and the judge ir.4t
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