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the other part of the train on tise track. Two
other shots 'were firad from the end ofthe express
c>.ar, one by th-, man who pulled eut the ceupling
pin, the other by the mari Who bcd fired the firat
,hot. Saime of these shots were from a revolver.
Tise coorhitor was, as ho tbsught, about eiglit
feet distant achen the first shot was fired, fifteen
feet nt the second, sud thirty feet at tbe last.
île fired tbree sbots lu seCu. lie recegnized
tive first mtan sabo fired as eue Simoun Reo, a
hir tlier of the prisouer Franke. wliom hie pointed

ent tit this exanation. l'ho famuly resideuce
t tsliees acas necar thse village ef Seymour,

asicei is about cightecn mil es nortli of Nlarli-
liAiM. Sbertly after tite orngiue and the express
etr- had rnovod off tise deor at tue rear of the

t us burst op£on. Houlelus, tbe express
ii enger, stats~e Chat tbree tuen eutered at once,

tsts imtoediately afterwards ho lest couscieus-
tilast lie could remember wcas the flash

of as pistel, or ball of flua, before bis eyes. île
gaive ne otiier expîtination, sud added tliat ou the
Sunday following (the 22rsd of May s on Fr1-
il îy) lie recovered cousclousuoesa, By ether testi-
nae11ny it appears that hotu front aud rear deors
of tise expres.s car acere burst open, aud pieos
of paper and broken packages acere scattered
round lu tise car. Tise cenductor telegraphed te
varions places, and an englne acas sent te hlm,'
ta ith wbich ho took ou tise residue ofhis train te
Seymousr, wbere hoe fnd the express car sud
tise orugine whuich hsd hecu talion aavay.

Htirkins w'as found about 250 yards fuoni ahere
the englue sud express car had been Caken, lying
beeveen tue trucks, Ildoubled up." 11e aas
insensible, sud bad a cnt on tise back of bis head.
Frein the place achere he seemed te have first
sas nck the ground ho appeared te have slipped
about ten feet. Iu the opinion of the cenductor,
tue englue taPon away must, at the place wahere
l1-Irkins aa found, have been goîng at the rate
of thiuty miles an botîr.

Hiarkins sttites tuit lie did uet kuow ecuber of
lIýts elsce tinon wlse br~tst ili te car', but tîsot

the two prisotaes tire ewo of tbena : that ho re-
ee(gujezed the n luthe Dominion Saloon nt Windsor,
tud' tee poiueed thema eut te M1r. Weir. On
C.IeOs-exaiiinuation lie gave a description ef the
light on tise ctar, viz. -a lansp placed shoot five
fiee high on the left bond aide, cnteringfrom the
s eau, aud belsind lîlu s lieh looked towards tlic

n entcring. Ile stated that be bas iuce seen
Simeon Riene, and bail recoguized hlma aise.

an3kselsd O'Connoir fer the priseners,
coitended :

1. As te the asatteus of fact tint there are
lucousisteucies, sud stuoug imprebahilities iu the
depositieus (particnlsrly lu those of the express
ntessenger), wbicb render le unjuat, or at least
ludiscreet te rely and act ripon tlîem ; nd tisat
tlîey are proved te ho ulîtrue by tise mass of
testimouy adduced te prove, and achich dees prove
an alibi.

2, As te the mattera of law, tbey insisted that
as thcre la ne direct preef that eleber of these
priseneus actnally did Shoot at tbe coniductor,
altbough. tb"y went lu compsuy witb the man
ache did Shoot, and acith others te steol, tbere is
ne reasen achatever for inferriug that they acent
iuteudîug te commit murder - tbst the act of
sheoting at the conductor with intent te saurder,
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being ne part of the original design, sud being a
distinct felouy according te our law, acas an net
fer wbich ouly te actuai agoese or agents ivere
responaible, sud Chat there avas neo preef tîsot the
prisoners coecurred lu that set, or lu the iutent
cieli which. le la charged te have been dette ; that

tbe intene mayjust as accu bave been te usaini,
disable, or do grevions bedily bora te the con-
duceer as ta murder hlm, and titerefore would
tiot sustain the charge stated lu thte conimittsil,
i. e., shoeting st, with inteut te murder, wbclîh
la tise ouly intent ertsined in tbe tracty Chtat
thse fis a roant doos tsot contaiti a description
of au effeuce as tlestgnated ii te tri aey, by iti
avorsis, IlA sanît wAit istent tocuatittd :

Chat tise secotnd returu mode by the gaeler aras
nut, as lie bod mode eue i eturci already te which
the first cousîitment ass auuexed ; Chait the sec-
ond warrant ef cosumitmeutwaas veid, beîug mode
after tbe acrit of hab6eas corpsaos issued, sud
ibis irist retoun had becîs mide anti bat bîen
received sud ussrked flled by Mdr. Dalton, tise
Clerk of the Crssun sud Pleas fer the Court of
Q ueen's Bench (tise Court 'under achose seat tise
hsabeas corpuas issued]), Ce achoa the gaoler bail
transusittedl the wrnt sud -returu hy post : abat
this second awarrant acas aIse luformal-the venue
lu the margin beiug lu the Couinty of York-asud
at the end, tise commitmnent beiug stated te be
IGive,"~ &c,, at the City of Toronto, lu the

Ceuuey of York,"' abore, for ail Chat is ahewn,
this Pelice Magistrate hadl ne jurisdiccien.

DAERs, C. J.-The case fer the presecution
ussy has Chus condauaed. The express car ef a
railway train achicb aras passiug through the
ceunty of Scott, in the State of Indiaua, one of
tbe United States of Americq,, wns broken inco
sud plundered l'y s parey of five or six sud pro-
bably more meu ; twe or three of achoeî fire I at
the conductor of tbe train, ache endeaveured te
stop thons tas they acere moving off ulîli tise ei-
gine sud this car-. The first shot aras firei ta len
Ctao c snducttsr usa se b t eigltt feet fin thse itîs
Wcho fire 1, aid tise l ' aI îssed Csreogh thls coui
dueor's ceit lieat- lus body, 'fli condsastor
kucu the tman alto fired it, Fa beittg o brcbcr
of the prisoiser Rieuo Tise Cave prisouers sue
positively ts titi te hy the express usessenger ns
tîaviug breken iate tise express csar, with a third,
acbom lie afteruords sav is eas-tsdly sud ieti-
fied, and ache sas the isn that fired the titatt
shot se tise ceuducter.

It la better lu the firat place te dispese ef tise
mereiy format obtjections. First, tos te the fist
(ao-cslled) returru. lIt is lu tnts ise returît, but
contains mottea of excuse ouly for netolyig
tIse acuit. The second section of the Habeas
Corpus Aet (31 Car. Ili.) provides lieu the chairges
far briugiîsg up the body sre te be paid (or se-
cured, sud a retîsrn wbicb ainoîis to no more
thsn a statemeîst that sncb clîsi gis were not
provided fer, sud Chat tiserefere tise urit aras
uot executed, la useless and tsug'tory. Fuither,
I apprehend Chat on a avait of habeas corpus re-
turuable before a judge lu Chabtaers, the ret ura
must have beeubrought to and read hefere hsai,
before auy officer ef the Court could file it. 1
do net tbiuk Chat wbat was doue lu this case
ameuuted te filiug of the returu. If it lsod, I
should hasve had ne difficutty lu orderiîîg it te ttc
taken off the files lu order th iC a proes retmtu
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