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The case then went to the Supreme Court of
Canada, and by the judgment of this tribunal,
rendered 28th June, 1877, the decision of the
two lower Courts was unanimously overruled,
the pretensions of Mr, Johnston were sustained,
and the trustees were condemned to pay $300
damages, with the costs of all the Courts. This
judgment was based upon the proved usage of
the Church, that a,member once the lessee of &
Pew can contMue to hold it by paying the usual
rent and remaining a member of the Church,
unless he is guilty of immoral behavior, and in
that case he could only be deprived of his pew
by the Kirk Session.

The case was in this position when the de-
fendants in the suit sought to obtain an appeal
to Her Majesty, The 47th Section of the Su-
preme Court Act, 38 Vict., c. 11, takes away the
right of appeal in these words: « The judgment
of the Supreme Court shall in all cases be final
and conclusive, and no appeal shall be brought
from any judgment or order of the Supreme
Court to any Court of Appeal established by the
Parliament of Great Britain and Ireland, by
which appeals or petitions to Her Majesty in
Council may be ordered to be heard, saving any
right which Her Majesty may be graciously pleased
to exsrcise by virtue of Her Royal Prerogative.”
Their Lordships of the Judicial Committee
bad, therefore, to determine whether a case had
been made out for the exercise of the special
prerogative of Her Majesty. On this point the
Lord Chancellor expressed himself as follows :

uTheir Lordships have no doubt whatever
that assuming, as the petitioners do assume,
that their power of appeal as & matter of 1ight
is not continued, still that Her Majesty's prero-
gative to allow an appeal, if so advised to do,
is left untouched and preserved by this section.
Therefore their Lordships would have no hesits-
tion in a proper case in advising Her Majesty to
allow an appeal npon a judgment of this Court.
But the guestion remains, assuming that there
i8 the power to allow an appesl, is this & oase
fn which the special prerogative of Her Majesty
should be exercised? Upon that point their
Lordships have been unable to discover &Ry
adequate grounds for the special ﬂﬂ?""‘ of the
prerogative in this case. With regard to the
particular injury arising as between the trus-
tees on ome side and the plaintiff in the
action on the other, that of course is



