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til the 28th of April, or 1st of May, 1861, when
he transferred it to his brother, Delaus W. Her-
rick, the plaintiff.

The note was excented and delivered to Joun-
athan R. llerrick upon a transfer by him to the
defendant of fifty shares of the eapital stock of
the Bank of Albany. The plaintiff defendunt,
Hawking, and Jonathan R Herrick, were at the
time merchants, doing business in Brondway, in
the city of Albany; and before the commence-
ment of the action, the defendant duly tendered
the stock, and demanded the note, which was
refused.

The question of fact litigated at the trial, in
regard to the execution and delivery of the note
to Jonathan R. Herrick. was, whether as between
him and the maker, it was, or was not, without
cousideration; or rather, whether it was given,
as the defendant claimed, as a mere memoran-
dum, by way of security for the return of fifty
shares of the capital stock of the Bank of Albany,
borrowed by the defendant from Jonathan R.
Herrick ; or, as claimed by the plaintiff, given
to secure the payment for said fifty shares of
stock purchased of said Herrick by the defendant.
The plaintiff claimed that it was a sale of the
stock, and that the note was given for the pur-
chase price. The defendant claimed the trans-
action was & mere loan of the stock, to secure
the return of which the note was made, Upon
this iseue the evidence was conflicting. No evi-
dence was given by either party to show whether
or not the plaintiff before, or when he took the
transfer of the note, had any nctual notice of the
claim of the defendant; that it was cxecuted to
eecure the return of the stock, or to shew whether
or not the transfer of it to him from Jonathan R.
Herrick was for a valuable cousideration.

The court charged the jury among other things,
that the note having been given nearly three
months before it was transferred to the plaintiff,
aud all the parties living in the same street,
doing business with each other, it was notice to
the purchaser to inquire as to the note; aund if
he fuiled to make such enquiry, the note was
opea to any defence existing between the origi-
nul parties. To which the plaintifi's counsel
excepted.

The ocounsel for the plaintiff asked the court
to charge that the note being payable on demand,
with interest, it was a continuing security, and
did not become due until an actual demand was
made. The court refused so to charge, and the
plaintiff’s counsel excepted.

The jury found that the transaction was a mere
loan of the stock, and that the note was made as
a memorandam by way of security for the return
of the stock, and for ro other purpose, and ren-
dered a verdict for the defendant. ]

The plaintiff made and served & bill of exeep-
tions, which was ordered to be heard in the first
instance at the General Term, where a new trial
was granted, with costs to abide the event, and
the defendant appenled to this court, pursuant
to the last clause of subdivision 2, sect. 11, of
the Code.

Opinion by FosTer, J. Delivered March, 1870.

The jury having found that the transaction
between the defendant, who was the maker of

the note, and Jonathan R. Herrick, who was the
real payee or first holder, was a mere loan of the
bank stock fiom the latter to the former, and
that the note was made as a memorandum by
way of security for the return of the stock. and
for no other purpose, they virtually found that
the paper, though in form a promissory note,
wag never intended as such between them ; that
it was issued to be used only fu- the purpose
above specified, and was never iutende ] by them
to be issued, used, or circulated a« a promissory
nole, and doubtless, as betwcen thetn, it could
not be claimed to be such; at least, unless de-
fault should be made by the defendaat in the re-
turn of the stock, and it cannot be claimed, upon
the evidence in the case, that such defuult had
been made.

An important inquiry, therefore, is whether at
the time the note was transferred from the payee
to the plaintiff, it had become due. in such sense
as to be dishonored; for if it was, then the plain-
tiff took it subject to all equities between the
payee and maker, and he could not recover upon
it, even though he took it without any actual no-
tice of the defence and for a valuable considern-
tion ; for in such case the law implies notice to
him of all exising equities or defences which the
maker had to it as against the payee, and such
presumption is conclusive.

If, therefore, the note was dishonored when
the plaintiff received it, the charge of the judge
and his refusal to charge as requested by the
plaintiff’'s counsel were correct. This proposi-
tion of law isnot disputed, and is well established,

The uniform consent of authority in this State
was, that a note pnyable on demand must be pre-
sented within & reasonable time. or it would be
deemed due an:d dishonored, so that a negligent
tranaferee would take it subject to nll equities
existing between the original parties; and that
the rule applied, whether the note was payable
with inlerest or not. Furmanv. Haskins, 2 Cains,
369; Loseev. Durkin, 7 J. R. T0; Sice v Cun-
ningham, 1 Cowen, 897, where the same rule was
held between subsequent holder ani endoreer.
And Wethey v. Andrews, 3 Hill, 682, gives the
same rule as applicable to notes on demand, witk
interest, bolding that o note on demand with in-
terest ig a lasting security, bat applying the rule
to it that the demand must be made within g
reasonable time ; and says, that notes on demand,
without interest, are due immediately.

The rule, as to reasonsble time, which has
been applied to such notes, has been quite differ-
ent from the rule, in that respect, applicable to
obecks, as between drawer and holder, and to
drafts or bills of exchange, as between drawer
or endorser and holder, which requires them to
be presented without delay. The rule as to such
notes, requiring them to be presented within such
time, as under all the circumstances of the case,
and the gituation of the parties, the court shall
adjudge as matter of law, to be reasonable be-
tween them. In Furman v, Haskins, the note
was held dishonored, where the transfer was
made eighteea months after its execation. JIn
Losee v. Durkin, where no special circumstanoes
appeared, the court held, where the note was
transferred two and a half months after it was
execated, that in an action brought thereon by




