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tiI the 28th of April, or Tht of 'May, 1861, when
hie transferred it to bhis broiher, Delaus W. Her-
rick, the plaintiff.

The note was expeuted and delivered to Jon-
atitan R. Ilerrick upon a transfer by hlm to the
defendatit of firty sliareý4 of the capital stock of
the Wink of Albany. The plaintiff defenitnt,
IlmwkirQ, nI- Jonathan R HIerrick. were ut the
tinue inerch:înts. doing bwainess in Broadway, in
the city of Albatny ; and before the commence-
nient of the action, the defendant duly tendered
the stock, and demanded the note, vlîich vas
refused.

The quxestion of fact litigated nt the trial, in
regaLrd to the execution and delivery of the note
to Jonthan R. Hlerrick. Was, vhether as between
hini and the maker, it vas, or was net, without
consideration; or rather, whether it vas given,
as the defetîdant clairned, as a mere xnexoran-
dum, by %wny of security for the returu of fîft7shares of' the capital stock of the Batnk of Albany,
borrowed hy the defendant fromn Jonathan R .
Herrick ; or, as claimed by the plaintiff, given
te sectire the paytnent for said fift7 shares of
stock purcbaQed of said Herrick by the defendant.
The plaintiff claimed that it vas a sale of the
stock, auîd that the note vas given for the pur-
dbase price. The defendant claitned the trans-
action was a mere loan of the stock, te secure
the return of which the note vas made. Upon
this issue the evidence vas conflicting. No evi-
dence was given by either party to show whetber
or flot the plaintiff before, or when hoe took the
transfer of tlue nuote, had any actual notice of the
claitn of the defetidant ; that it vas cxecuted te
eecure the return of the stock, or to sbew whether
or tnot the tran2fer of it to hlmn from Jonathan R.
[Herrick was for a valuable cotusideration.

The ourt chnrged the jury among other things,
that the note hiaving been given nearly threa
moiitîis before it was transferreil to the plaintiff,
atid ilI the partiesi living lu tbe sanie street,
d-ing business with each other, it vas notice to
the pui-chuiser to inquire as to the note; and if
lie ftuiled to make such enquiry, the note was
open to sny defence existing between the erigi.
tui parties. To which the plaintiff'. consel
excepted.

The counsel for the plaintiff asked the court
to charge that the note being payable on demnd,
wzUh interesi, it vas a continting security, and
did not become due until an actual demand vas
made. The court refnsed se to charge, and the
plauntiff's counsel excepted.

The jury found that the transaztion vas a mere
loan of the stock, and that the note vas made as
a Inemorandum by way of security for the retura
of tlîe stock, and for ne other purpose, and ren-
dcred a verdict for the defendaut.

Tlîe plaintiff made and served a'bill of excep-
tions, which was orderel to lie heard lu the finit
instance at the Oeneral Terni, where a new trial
vas granted, with coats to abide the event, and
the defendant appealed to this court, pursuant
to the last clause of subdivision 2, sect. 1l, of
the Codle.

Opinion by FOSTER. J. Delivered March, 1870.
Thse jury having found that the transaction

between the defendant, who vas the niaker of

the note, and Jonathan R. Hertick, wluo was the
real payee or flirst holder, was a niere baun of the
batik stock fioni the latter to the former. and
that the note was maîde as a nuetnorniduin by
way of security for the return of the ,tock. and
for no other p'îrpose, tlîey virtuL!iy rounI tleit
the paper, thouîgh in tojrn a pr tiis.,ory t.m'te,
was neyer intended as such betweeu tlî.nui tliat
it was imssned to bce used only for the purpose
aboye specified, and vas neyer inteu-lo. I y thliu
to bc issued, uSed, or circulated a:- a prornissorýy
noie, and doubtless, as between thera, it cou!d
flot lie claimed to lie such ; at lcumst, unles4 de-
fanît sbould bie tmade by the defendant in the ne-
tomn of the stock, and it cannot lie cleimned, upon
the evidence in the case, that such clcfau1t hand
been made.

An important inquiry, therefore, is whetlîernat
the time the note vas trausferred froin the payes
te tbe plaintiff, it had become due. in such sense
ns to lie dishonored; for if it vas, then the plain-
tiff took it suliject to ahl equities between the
payee and maker, and he could flot necover upon
it, even thougli he took it vithout any actual no-
tice of the defence and for a valuable considera.
tion ; for iu such case the law impiies notice to
hirn of ail exising equities or defences which the
maker had te it as against the payee, and duch
presumption ia conclusive.

If, therefore, the note vas dishonored when
the plaintiff receive(f it, the charge of the judge
and bis refus3aI te charge as reqmuested by the
plaintiff's coutisel were correct. This proposi-
tion of Iaw is not disputed, and is weil establidhed.

The uniforin consent of authority in tîîis State
vas, that a note payable on demand rnu-t be pre-
sented within a reasenable tume, or it would lie
deemed due and dishonored, se that a negligent
transferee would take it suhject to ail equiities
existing betweeu the original parties; and that
the mile applied, vhether the note waï payable
with iîterest or not. FeirmanvY. Haskins, 2 (Jains,
369; Louee v. Durcin. 7 J. R. 70 ; Sie v un
ninghuam, 1 Cowen, 897, vhere the satine mule vas
heîd between subsequent holder anI1 endor@ser.
And Wethey v. Andrewag, 3 Hill, 082, gives the
sanie rule as applicable to notes ou demnand, wilh
intereat, holding that a note on demand vitb in-
tereot is a lastiug security, but applyitig the mIle
to it that the demaud musît be mnade within a
reasonalile tine; and says, that notes on detnand,
without intemest, are due lmmediately.

The mIle, as te resseable time, vlîicb bas
been applied te sucb notes, has been quite differ.
eut front the mule, in that respect, applicable te
checks, as between draver and holder, aud te
drafts or bills of ezohanlge, aS betweeu draver
or endoriser and helder, vhich requimes thent te
lie preseuted vitheut delay. The rule as to sncb
notes, requiring thetu te be presented vithin such
time, as under ai[ the cirduItlstanees cf the case,
and the situation cf the parties, the court aah
adjudge as matten cf law, te lie rensonable be-
tweeu theni. Iu Parinai v. llaskiu.,, the note
vas held dishonenred, viiere the transfer vas
made eigliteeu menthe afier its exectution. Iu
Lee v. Durcin, viiere ne s§pecial circunistauces
appeared, the court luelul, ivhere tlue note was
transferred two and a balf menths after it was
executed, that iu an action bmought thereon liy
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