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can no longer be taken for granted but must be constantly demonstrat-
ed. Governmental systems whicb do not take this new attitude serions-
ly are apt to find public confidence in them diminishing rapidly.
Obviously a continuing demonstration of justice of the system necessi-
tates an opening of the processes and prodncts of delegated legisiation
to the light of publicity. Fourth, your committee bas beon able to find
no reason, either theorotical or practical, except the force of tradition.
why there should not be publicîty in the makîng of regulations.
Canadian governments appear to have remarkably lîttle to hide, and
therefore nothîng to lose, f rom openneas except their psychological
investment in oxîsting practices. Indeed, pnblicîty can bave the posi-
tive value for admînîstrators of helping them tri improve weaknesses in
their system. Fîfth, since regulations have the force of laws, they
should bo made by processes whîch as far as possible approximate the
openness of the general legîslatîve process.

Based on some of the points to which 1 have just
referred, among the views and recommendations of the
committee at that tîme was the suggestion that a regulato-
ry process should start with a goverfiment department
telling the public what it is trying to do, getting feedback
and then rndkîng regulations. This is a commendable
objective and some day, if we ever have time to catch our
breath in the committee, we should turn our attention te
the phîlosophical implications of this, especîally when we
have witnesses f rom goverfiment departments before the
commîttee. But gîven the great flood of regulations and
the fact that some of them are very technical îndeed, 1 do
not think this could be regarded as an overridîng approach
te the matter.

Whai I am asking the House to do today, Mr. Speaker,
on bebaîf of the commîttee, is te approve the crîteria that
the committee have adopted for the consîderation of statu-
tory instruments. To the best cf our knowledge, thesc
criteria encompass, in the form in whîrh wc have present-
ed tbem, ail the criteria now exîsting in ahl jurisdîctions in
Canada, in the juriadîction of the United Kîngdom and iri
the J urtadîctions of other countries of the Commonwealti,
where this sort cf overview, thîs review and study cf
regulatory instruments, has been going on for some lime.

We think we have everything in here, though it is
possible we have flot. We are a committee that cheerfulN
looks for advîce from ail corners. If, on reading my words
in Hansard, people think we should add to our study, ther,
I ask them to send along suggestions eitber to me or te
another member of the commîttee and we will consider
whether those points of view should be added te our
criteria. However, in effect, these are what we have
accepted as our criteria and they are what I am movîng,
seconded by the bon. member for Toronto-Lakcshorc.

1 might just mention that in the French version of the
report whicb 1 presented there were some technîcal errors
and we decîded to represent tbe French version cf the
report. This work was done by Mrs. Morin, Mr. Pelletier al,
the table, the hon. member for Bonaventure-Iles-de-la-
Madeleine (Mr. Béchard), and perhaps others. The revîsed
French version of the report is to be found in Votes and
Proceedings for Tuesday, December 3.

Witb regard to the English version, 1 must pay tribute te
the law counsel of the other place, Mr. Hopkins. It was bis
work that went into wbat 1 tbînk ta a really excellent
piece of draftsmanship, one for whicb we in the committee
have thanked bim, and I hope others will also pay their
respects for what he bas done. This is our report.

Your committee reporta that the crîteria it wîll use are the followîng:
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Whether any regulation or other statutory instrument wîthîn its
terma of reference, in the judgment of the commîttoee

I 1)(a) is not authorîzed by the terms of the enablîng statute. or, if it
is made pursuant te the prerogatîve, its terms are not in conformîty
wîth the common law, or

(b) does net clearly stato therein the procise autherity tor the
makîng of the instrument.

This, by the way, is perhaps the one ground that we find
most commonly missing wben we study statutory instru-

ments. I imagine thîs problem will correct itself when
government departments are advised by the Clerk of the
Privy Council, Mr. Robertson, of the existence of this
committee and our criteria. I think that those wbo draft
orders in counicil from thîs point on will make this correc-
tion themseives.

(2) has net complîed wîth the provisions of the Statntorv lnstru.
monts Act with respect te transmittai, recordîng. nnmberîng or
publication.

(3) (a) has net complîed wîth any tablîng provision or other condý
tien set forth in the enabling statute; or

(b) does net clearly state theroîn the tîme and manner cf compliance
wîth any such condition;

(4) makes some unusual or unxpected use of the powers conferred
by the enablîng statute or by the prerogatîve;

(5) (a) tends dîrectly or îndîrectly te excînde the juriscdiction of the
courts wîthont explîcît authorîzation therefor in the enablîng statuto,
or

(b) makes the rîghts and lîberties of the subjeet dependent or
administrative dîscretion rather than on the judicial proceass.

1 tbink the hon. member for Greenwood, the nor.
member for TIoronto-Lakeshore and other members taking
part in thîs debate wîll bring forward some examples thai
we nave found in thîs particular field.

(6) purporis te have retrîîactive effect where the enablîng statute
confers ne express antnorîty so te provîde or, wnoere sncb autherity is
se provided, the retroactive offert appears te ho oppressive, niarsh or
uinnecessaryý

(7, appears foi any reason to infringe the mbl of law or the miles oý
natural justice,

(8) provîdos wîthout geod and suffîcient reason that tf shal! come
inte force bof ore registration by the Clerk of the Prîvy Councii,

(9) in the absence of express autborîty te that offeci in the enablinE
statute or prorogatîve. appoars te amount te the exorcise of a substan-
tive legîslatîve power properly the subjoot of direct parliamentary
enactment, and net merely to the formulation of subordînate provi-
sions of a tochnîcal or administrative character preperly the subjeot ol
delegated legîsiation;

(10) wîthout express provision te that effort havîng been made in the
enablîng statute or prorogatîvo, imooses a fine, imprîsooment or other
penalty, or shifts the onus of proof of innocence te the porion accnsoe
ef an offence,

(11) imposes a charge on the public revenues or contains provisions
reqnîrîng payment te ho made te the Crown or te any other anthority
in consîderation of any licence or service te be rendored, or prescrîbes
the ameunt of any sncb charge or paymont, wîthont express autoorit',
te, that effeci having heen provîded in trio onablîng statute or
preogatîve,

(12) is net in confermîtv wîth the Canadian Bill of Rights.

1 might say bere that the Bill of Rigbts embodies a duty
upon the Minister of Justice to examine regulations and
ascertain wbether tbey are offensive withîn the meaning
of the Bill of Rights. It may be that after we have had
some experience in the commîttee, the Bill of Rights
sbould be altored to give this partîcular jurîsdîction to the
commîttee. 1 am not sure how we could do that, but at


