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~43; Walton v. Simipson (1884), 6 O.R. 213; Webb v. Roberts
1907), 16 O.L.R, 279. Moreover, the jury have found that the
ngine wss 12 11.1'.

The above would bie sufficient to iispose of the appeal frorn
b. judgrnent as it stands; but it miust not be forgotten that the
etion i. in the( alternative form; either for rescission with con-
Nquent relief, or f'or damnages for breach of warranty; and, if
b. latter elaimn eould succeed, we should, ini allowing the appeal,
it.h.r flnd the damnages or direct a reference on that; matter.

The jury have found that an agreement was made that; this
ngine w4mldl bev capable of filling silos; and the learned County
.ourt Judge in beginning bis charge told -them: "In this eaue
lie plaintiff wishes to recover on a written agreement anid on a
oUaiteral verbal agreement; that is, an agreement madie at the
arn. Lime and not embodied in the written agreement."

Nothing is better established than that, where, a description or
wpresentation is made concerning the subjeet-mnatter of a con-
nect, which, being untrue, entities the purchaser to reseînd the
ontraet, if hle receives the article sold anti deals with iL in such
way as Io ]ose thec right to rescind, that description or repre-

entation becomnes a, stipulation by way of agreemnent, for the
ýrPael of which comipensation may be sougý,ht in (linages:

3env. t3urness <1863), 3 B. & S. 751 (Cam. Seace). Sec cases
ited lin New liamiburg M.anufacturing C7o. v. Webb (1911), 23

)...44, ai pp. 53, 54.
Stich a stipulation, however, bias no suicl effeet 'unless the

.Presexitation was miate fraudulently ' cither by reason of its
seing mnade with a knowledge of its untruith or by.N reason of its
>ing mnate disbionestly with a reckices ignorancee, whether it was
rue or unitruef:" livehn v. Biurness, 3 B. & K. 751 (ednt)
ýewbigging v. Adami (1886),ý 34 Ch. D. 582, at p. 592. per flowen,

ijA.; Adnim v. Newbigging (1888), 13 App. Cas,.1308; Whittinig-
on v. Se l ayne, [1900] W.N. 31.

Ilere thie jury haveý founid that the actual mnisrepregentatiou
> 'y the agent was; fot fraudulent; this express representation
nust prevent aun:y imiplieti representation in the saine mnatter-
'Expressuiri faeit cessare taicituii," The only stipulation that

xas miade was, sayv the jury, innoent, and was flot such as that
inde th auithorities anl action could be founded thereon.
We lhave not Lu deal withi the question as Io whether the cvi-

lenice of sucb oral representation was properly recceivedl. That
understanid Lu have been concluded byý the Judgmient of the

court of Appeal in the case lin 2:3 O.L.R.; otherwise wev miighit
lavE. bailý troublde with Ellis v. Abel (1882), 10 O.R. '226; lictta v.


