
WOODBURX, MILLING CO. v. GRAND TRUNE H. WV. CO. I

by the negligeule Of the defendants' servants in " livini' open the
glate across the switcli fine ieading to the plaintifts' miii."

M.ACBFTI, Co.C.J., dîsmissed the action, hoidiiîg that tuie de-
feýndants were protected against anv such liah)iiity for damag(, to
animnais )f tho plaintiffs by clause 10 of a speciai agreementf hcwccîîu'1
the parie4s: "T'1he contractor (plaintiffs> shall proteef fthe riiway
01f the eotnpanv froin cattie ani othler animai-s cscaping'Ï fhereupon
frum stncl portion of f lie said siding as may he, ontsid(e of tlie lands
of the eonipanv

It appeared from thic agreement tiat tlic defenda-nts ow~ncd the
s1ding, and tlîat flic plaint iffs asked tue defendants to allowv tlicin
to uise it. The agreemnit einbodied flic ternsupon wlijUli the user
wasz permitted.

The plaintiffs appcaled to a J)ivisional Court (A.OBIDE

C.J.K.B.. BRITroN and IIDELL, .1,T.)
J. C. Ellioit, for the plaintiffs.
W. E. Foster, for tlie dcfcndants.

JIIDDELL, ,J., was of opinion tliit elause 10 iicait iliat flic plain-
i fs sliould, kcep aninials froin cseaîiîg froîîi thlat part o>Ff hevir lanîd

oeuidby flie siffing to tue p*opcrfy of flc h endis 'J'le
ubject was plain; tic (lefendants (1csircl fo heo scvîîrc aganust
animais -omuing uîpon their raîiway; thaf objcçt mill ou v be
attaincdi 1,*y keepiîig animais off flic railway, N% ich li th plaintiffs

agee o dIo. The defendants owed no duîfy to flie pAîiaii fif et
keptheir anma)fii way f roma tue line of the railway, aînd tluc pliac-

irig of the gafe by tlie defendaiits, their customu b hame it loe
fr-om time to, lune, and the coînpiaints of tue plaîitfs ilat it had
been found openi after bciiig use~d h)y somoi of the deciat'erews,
g-eold no0t erc te 1(1 a duty: Co-g v. Benr,1 Sîii. L,. C. (6th
vd.) 'l77 ]«kefon v. London aminord Western 11 . W. CO.. L. R.2C. 1). 6;31, 636 Solishy v. Uit v ofroî, 15 0. L. R. 13.'Fi

peigof t1e gate was ieicessary for flic ooiniiion business of flic
plainfifl's and defendants, amid lie non-eloimg was a uiegieet f0 per-
fion a voluntary act. " Tiier is no such tuiîg as neglîgence in tme
abstraet, negligence is sîtnipiy' neglect of some care whili %%e are
bo)ilnd b>y Iaw f0 exercise towards soîiiebody :" Danielsi v. Noxon.
17- A. P1. 206, 211 - Thomnas v. Quarteninaine, 18 Q. B. 1). Co~ t94
Le Lievre v. Gould, [18931 1 Q. B. 491, 497. No duty exitin o
thýe part of the defendants towards tue plaintiffs to keep ally gaite
Or fernce at the point in question, and none to keep a gate elsdor
to close it if opened, there ean be no negligence on the part of the


