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The persons named it wax said owned a great deal of property
in the town, and were on the assesement roll rssessed for the or-
diuary town taxes in other respects, hut that the town clark,
Thomas I Brusl, in mabiag up the voll for the cullectur, bad
omitted to carry out oppusite to their names any rate whatever
in respect of the sum 8o directed by the by-law, upon the ground
that those persons were to be considered a3 exempted from the
rute hy reason of their being supporters of tho separate school.

It wag sworn that in the early puit of the year, and before

Mr. Brush has acted upon it.  He scems to have thought that he,
as the clerk of municipahity, had a right to onut on the colivetor'y
roil carrying out the rate tu his own name and the others who
siguerl that uotice.  Thig is a clear violation of his duty as pre-
scribied by the $0th and Y0th scctions of the Assesrment Act,
chapter 33 of the Convol. Stats. U. C. When the town council
pussed tho by-law authorising the levying of such sum as the
schoul trustees requited, it was the duty of the clerk to caleninte
the 1nte that cach person should pay according to the assessed

the roll was made up, it was intended to exempt these persons , value of his property, and set the sum down in the collector’s roll.
from payment of the rate, and Lrush, as the town clerk, was ' Whether the mdividaals named in the collcctox_"s rotl would be
notified that it wuuld be illegad to exempt these persons, for they | exempt from payment ol any sum or rate mentioned in the voll

were not Roman Catholies
the collector having no rate in respeet of common sclivuls to bo
puid by these persons set opposite their names or property. On
the 3rd of February, 1862, a written notice was served upon

The roll howeser, was delivered to | depended upon something else, which the clerk in the discharge

of his duty, as far as making out the rell according to law, hud
nothing to do with,
‘The 2uth scction of chapter 61 does not exempt those who are

Brieh, requesting him to sct opposite to the names of the persons | Roman Catholics suppotting o scparate school from having taxes

mentioned in the roll the amount for which each person was
chavgeable for school rate for the year 1861, or to certify the
game to the clerk of the municipality, or to certify the same to
the coumy treasurer.,

During last term Prince shewed cause, and filed affidavits in
reply. In none of the aflidavids was it denied that any of the
persons mentioned were not Roman Catholics. Two of these
persons said they had been supporters of the separate school
hefore the year 1961, and had sent children to the separate school.
The clerk stated that he had sent bis children to the separate
t]!glmol before 18G), but ke had never cluimed exemption till

61,

The collector’s roll was delivered to the collector on the 21st
of November, 1861, and he refused to allow any alterations while
in his hands.

Consol. Stats, U. C., ch, 55, secs. 89, 101; ch. 61, scc. 27,
sub-sec. 125 cl. 63, sec. 18 ef sequ., sees. 29, 31 were referred to
in the argument.

Burss, J., delivered the judgment of the court.

This case is a most curious one in many respects, and exhibits
the ingenuity of the human mind to devive ways aud wmeans for
evading payment of what the Jegislature thought was perfectly
plainly expressed.  We mean in cases where people think their
pockets are tonched upon by thuse having such power as scheol
trustees and otluio Jo a sinular position,

We take it to b perfectly plain, from reading the Common
Scliool Aet, chapter 64 of the Cousol. Stats. of U. C., chapter
5, providing for scparate schouls, anid chapter 53, the Assessment
Act, that the legislature intended the provisions cieating the
common school system, and for working and carrying that out,
were to be the rule, aud that all the provisions fur the separate
tohools were only exceptions to the rule, and carved out of it for
the convenience of such scparists as availed themselves of the
provisions in their favour,

The persons mentioned as having signed the notice hefore
stated have not in that notice, which Mr. Brush scems to have
very strangely acted upon, told us that they were or are Roman
Catholics. All they have eaid is that they claim to be exempted
from all rates relating to common schools, becanse they are sub-
scribers to the Roman Catholic schood  That is not the cinss of
persons the legislature was providing fur  The provision was and
is for those who not only supposted the separnte sehool, but for
such persons as were in'a position to claim the exemption from
pyving to (he common schools by reason of theis being Roman
Catholics. The two things must comline, and in the present
case it would be impossible to iing into operation the provisious
of the 3lst section of the nct, chapter 65, with tegard to the
penalty for making a false stateinent in the notice, for though it
may be quite true the per-ons me supporters of the sepurate
schuol, a thing perfectly legal if they chovse to do so, et they
have not said they are supporters because they are Roman
Catholics

The 20th section of the Act las not been complied with by
those who were claiming the exemption from paying the schoal
rate.

Jut suppese the notice given might he considered ns sufficiont
to exempt the persons signing it from payinent, we must <ce how

imposed upon them; 1t unly exempts them from the payment of
all rates imposed for the year for the support of the common
scliools, provided they give the notice mentivned in the vection.
To enable those who arc thus by law exempt from payment of the
rate imposed the 30th scction provides for the clerk of the muni-
cipality giving a certificate to the person giving such notice of the
clfect of it, and the date of such notice, 20 that when thc collector
called for the rate the person holding the certificate could shew
that hie was not liable to pay, but was exempt from paying the
rate. When tho legisiature intended the names of avy persons
supporting sepurate schools should be omitted from the collector’s
roll, they have said so, as in the provisions for separate schools
for protestants and coloured persons.—Sce sections 11, 13, and 14
of chapter 65.

It appears that tho roll was delivered to the collector on the 21st
of November, 18G1, and the collector states that bhe collected a
great portion of the rates before the 14th of December, and that
the council extended the tite for making his return to the 14th
of March, 1862, and by that time ho had collected all therate ex-
cept froin somo indigeut persons.  Whether the roll yet remaing
in the collectors hands does not appear. Mr. Drush’s duty as
clerk of the municipality ended when he completed the roll and
placed it in the hands of the collector for the collection of the
rates. We can no where nnd that 1t is laid down, cither in the
Assessment Act, or the Municipal Act, that it is the duty of 1he
clerk to certity cither to the collector or tothe treasurer any errors
which may have becn made.  There are provisions with respect
to errors and mistakes made, and that the lands stated shall not
be exempt from the taxes by reason of the error and mistake, but
we can no where find it stated to be a duty upon tho clerk ot any
municipality to certify to any other person or authority when
such crror or mistakes exists or has been made.

We can sce very plainly that in this case Mr. Brush has
not discharged his duty as he should have done, but then we
cannot sce our way clearly to rectify that now, under the circam-
stances of this case, by the writ of mandamus assought for. The
cffect of granting the writ would be to invest the collector, if he
still remain in office, with &n additional duty and liability, in the
event of the roll being now made right, as it should have bieen
when first delivered to him, and in case of the collector being
out of office, or the roll returned, to create some confusion 1n the
treasurer’s accounts or mode of dealing with the matters provided
forin the statute.

The 171st and 173rd sections of the Assessment Act provide for
punishing the clerk of a municipality who refuses to do his duty,
or who commits malversation in the discharge ofit, by indictment.
The insinuation thrown out in this case against Mr. Brush mic of
the Intter description. S0 far ag the complaint affects hitn person-
ally the remedy provided for by statute should be pursued.
Adopting such a course or omitting to do so would not in cither
case prevent the remedy by mandamus m order to correct the
crror in the discharge of the duty of the clerk, if the duty be plain
and clear. Therc is no diffienlty in pronouncing that the clerk
in this instance did not discharge his duty according to law, but,
the difliculty consiste in »aying that we can by mandamus at this
stage of the proceedings order bim to do any thing which wiil
have the cffect of remedying the defectise exccution of his duty.



