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tiffà complaint Was that Hlustwick boughit in the
premnises. If there was a contract on the part
of the defendant that the sale shouid ho peremp.
tory, it was truiy enough said thit the coutract
was broken by allowing the proporty to be
bouglht in.

The plaintiff's counisel, in the argument before
us, mnainly relied on the authority of the case of
WVartow v. Harrison, 'where in ýhe Exohequer
Chaînber three learued judgee gave their opin-
ion that where an auctioneer advertieed a sale
without reserve, not disclosing in any wpy who
bis p)rinlcipal was, ho pereonally contracted that
there should be a sale without reserve. Two
other Iearned judges did not agreo in thîs view,
and it appears that nltimateiy the Court of Ex-
choquer Chamber pronounced no other judgment
tban thatt the pleadinggsehould ho amended to
enable the parties to raise the question, unless
they consented to a stet processus, which they
did. We do flot tbink therefore that we are
precluded by this as a judgmeut of a court of
error, and, if necessary, we sbould ho at liberty
to con'4der the question whether even in a case
where the naine of a principal is flot disclosed
by an auctioneer there is a contract by the latter
such as is now insisted on. The Lord Chief
Justce ani my brother Shee are of opinion that
there is not, inasmuch as the character of an
aucti, nleer as agent is unlike that of many other
agents as to whom so long as the fact of their
having a principal is undisclosedit romains un-
certain wliether the contracting party is acting
aQ principal or agent; whiie in the employmient
and dnty of an auctioneer, the character of
agent iq necessariiy implied, and the party bid-
ding at the auction knowingiy deais witb him as
scb, ani with the knowiedge tbat bis authority
mnay at any moment be put an end to by tbe
principal; I myself should pause before deciding
upon this ground. I do nlot, however, wish to
express dissent from the view thus expreesed,
and we are ail of opinion that it is unnecessary
to decide this point. The tbree judges who
formed the majority of the Court in WVarloto v.
Harrison, base their opinion entireiy on the fact
that the vendor wae flot disciosed-that ho was
a conceaied principal ; but in the present case
the passages in the haud-bili (which are not set
out in the deciaration) showed that the defend-
ant was acting for a principal, tho mortgagee,
who was described, and whose agent, Me. Hust-
wick, was named. Now, as a generai rube,
where ain agent acte for a named principal, the
contract, if any, is primâ facie with the princi-
pal, not with the agent, and accordingiy acting
on this principle the Court of Eing's Bench, in
Evana v. Brans, 3 A. & E. 132, decided that
where pretrises were let by auction by the plain-
tiffe as suctioneers, but at the foot of the written
cond(itions5 wae written Il approved by David
?cncs," thue contmact of letting was not with the

plaintiffs as auctioneers, but with David Joues.
Pattesprn, J., saying "lon the document 1 oaa
ec no doubt, if the plaintiffs lot for themeelves

why is David Jones' name added ? " IVe think
this an express authority, that, if there was any
conmmet in this case it was wuith Ilustwick, not
with the defondant. We are not to be under-
stood as deciding tbat the plaintiff could flot
have maintined this action against Hustwick,

but mereiy that hie bas failed1 in proving any
case %gaiflst the defendant. The ruie therefore
must be absoluto to enter the verdict for the
defendant.

Rulc absolute.
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But in that the court were mistaken. A mnan
who is assaiied, and under such circumestances as
to authorize a reasonable belief that the assault is
with design to take his life, or do him extreme
bodiiy injury which may resuit in death, wiii 1)0
justified in the eye of the crirninai law if he kili
bis assailant, and in an action of trespass if Lo
unsuccessfuliy attempt to kili bim, and lie sur-
viving brings bis action, for the killing wouli
bave been lawfui and of course the attempt j'aw-
fui ; and no man je hiable in a civil suit or crimi-
ual prosecution for an injury lawfuliy înflicted
in 8elf-defence and upon an actiuai assailant.
Doubties the question whether the belief wvas
reasonable or flot, muet, in either proeeeding, ho
uitimateiy passed upon by a jury; and the as-
sailed judges at the time, upon the force of the
circumetances, when he forme and acte upon bis
belief, at the peril that a jury may think other-
wiso and hold him guilty. But, in the lnuage
of Judge Broneon, in tbe tboroughiy coneidered
case of Shorter v. T1he People (2 Comstock-, 193),
"lho wiii not net at the peril of making that guilt,
if appearances prove false, which wouid ho inno-
cence if they proved true." And such is the iaw
as cited by .Judge Swift (2 Swift Dig. 28-5), from
Selfridge's case, and as held on a careful review
of ail the cases imi Shorter Y. Tlhe People, aud in
numerous other cases which may be found cited
there, and in Bisbop on Criminal Law (vol. 2,
p. 561) ; and it is theilaw of the land. That part
of the re.quest of the defendant used the term
"excusable," instead of "justifiable," in respect
to the homicide, and the latter termi would have
been more accurate. But the import of the
request is flot materially varied by that, and we
cannot intend that it influenced the decision of
the court.

2. The plaintif, in answer to the defence made,
denied that ho waý, an assailant, and claiîned that
ho was a by-etander merely, and requested the
court to charge the jury, in substance, that if
they so found, ho was entitied to recover, although
they should also find the defendant to have been
lav'fuiiy defending bimseif aigainst bis assailants,
and the injury to the plaintiff accidentai. Tiat
request of the plaintiff embodies the unqualified
proposition that a man iawfully oxercising the
right of seif-dofence is liable to third persons for
any and ail unintentional, accidentai injurious
consequences wbich may happen to tbem, and the
court so charged the jury. Altbough there are
ono or two old cases and some dicta which seem
to sustain it, thât proposition is not law.
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