
('AMATj T U CT1[A June 1,18811.

-Chan.] NOTES 0F CAsEs. [Chan.

Boyd, C.] [May i i.
FENELoN FALLS .V. VicToRiA RAiLWAY Co.

Deinurrnr-Munici5ality-Rilway Act-
Tresp ais.

The plaintiff, a municipal corporation, filed
-a bill, seeking to, restrain the defendants, a
railway company,'from trespassing, by running
.their tracjc along one of the streets of the muni-
cipality, without the consent thereof, thus im-
peding the traffic, in contravention of the Rail-
way Act, C. S.- C. ch. 66, sec. 12, Ss. i.

Held, that by virtue of the Municipal Act,
there is such power of management, control,
&c., bestowed upon municipalities,, and such a
responsibility cast upon tbem, as to justify them
in intervening on behaif of the inhabitants for
the preservation of their rigbts.

Sempble-But for the language of SPRAGGE, V.
,C., in Guelph v. Canada CO., 4 Gr. 656, wbere
* he says, "I think the suit is not improperly
constituted," that the proper frame of the suit
would h 'ave been by way of information in the

-name of the Attorney- General, with the cor-
poration as relators.

Hodgins, Q. C. for plaintiffs.
Cattanack, for defendants.

Proudfoot, V. C.] [May 16.
HATHAWAY v. DOIG.

* Injunctian -Practice -Irre,ôarable damage-
Restraining nuisance-Public nuisance.

Altbough a man may be engaged in a per-
* fectly legitimate trade or calling, he wiIl not be
permitted to carry on the same in such a man-
ner as to cause a nuisance or unreasonable in-
convenience to bis neighbors, and in order to

* obtain an interlocutory injunction tu> restrain
bis so doing, it is not necessary for the plain-
tiff to show that 'the damage is irreparable.
Therefore, wbere a man was engaged for some
time in a thickly i *nhabited part of the city of To-
ronto, in the mantufacture of gas receivers and
was ini the month of Feb., 188 1, engaged in con-
tracts for the manufacture of vessels which re-
quired the joining together of boiler plates by
rivetting, whicb created 50 great a noise as to
render the occupation of the plaintiff's bouse,
distant only about fifteeiPfeet from. the factory,
difficuit, and whereby the wife of the plaintiff,
who was the owner of the bouse, was kept in--a
nervous state of bealtb, and ,a bill was filed in

April, the Court [PROUDFOOT, V. C.], upon
an interIocéutory application, restrained the de-
fendant from 1' continuing his works so that the,
noise cause a nuisance to the plaintif."Y

The fact that the nuisance, if a nuisance at
ail, was alleged by the defendant to be a public
nuisance, and should be moved against by the
Attorney-General, formed no ground for refui-
ing relief to the plaintiff, altbough the property
on which the injury was infllcted was the pro-
perty of the wife of the plaintiff, not bis own.

Blake, Q. C., and Mosà for plaintiff.
Macleninan,Q.C., and McCarthy for defendant.

Proudfoot, V. C.]

CAMPBELL V. MOONEY.

[M'aY 1x7

jWil, construction af-Devise in trust ta sel-
Pawer ta mnrtgage-Famnily-Ckidre.

A testator devised ail bis landed property, or
his interest therein to be beld by bis execu-
tors until bis youngest child came to maturity,
but should it appear to bis executors to be to
the advantage of the infant members of bis
family to dispose of his real estate, or his in-
teret therein, 'Ithey might dispose of it by
s-ale;" and gave them ahl power and autbority
vested in himself to dispose of the same, hold-
ing the proceeds for the benefit of bis widow
and infant members of bis family; and as soon
as the youngest child came of age be desired
that a suitable provision should be made for bis
widow, and that ail his property be sold, if not
previously disposed of, and the surplus divided
amongst his family. He named bis wife and
two others as executors, but bis widow alone
proved the will ; the other two renounced.

Two of the children came of age, and tbey
joined the widow in creating a nlortgage in
favor of the plaintiff to raise money wherewith
to pay a balance of money due the Crown on
the land devised.

Held, that under the words of this devise the
power to sell did not authorize the creation of
a mortgage by the executors ; but that so, far
as the interests of the widow and of thé two
adult children were concerned, the.*mortgage
bound tbem; and that the money raised by the
mortgage, baving been expended in the pay-
ment of a balance of purchase rnoney duc on
the devised land, muet be considered as salvage


