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Walker was possessed of the west half of 31,
Robert Bedford of the west half of 82, and
Thomas McCoy of the east half of 82; that be-
fore that time the road between the east halves
had heen traveiled; that a writing, produced,
was then executed by Walker, Bedford snd Me-
- Coy, in these words: * Whereas it is thought
Recessary that & road should be opened across
the 20d concession of Esquesing between lots 31
And 32 of the same, we, that is to say, Hamilton
alker, owner of the west part of 81, Robert
dford, owner of the west-of 82, and Thomas
McCoy of 82, east of said 2nd concession, we,
the above-mentioned Hamilton Walker, Robert
Bedford, and Thomas McCoy, do promise and
8gree to give each a part for the purpose of
Opening the same; that is, Hamilton Walker
One rod in width from the eoncession line, be-
tween st and 20d to the centre of said 20d con-
Cession; likewise Robert Bedford ome rod in
Width from line between the 1st and 2nd conoes-
tion to the centre of said 2nd concession; and
homas McCoy two rods off his lot, if the owner
of 81 should not be willing to give a part for the
Purpose of having said road opened. In witness,
&c , set our hands, 12th April, 1836.” (Signed
by the three.) 1t was sworn that when the writ-
Ug was given, the whole was formally opened,
Aud had ever since been used.

Jobn Cummings, who petitionedfor this by-law,
And who bad since its psesing stopped up the
Toad, owned 25 acres of the east half of 82, off
Yhich MoCoy, the former owner, thus dedicated
the road. He also owned the east half of 81

" %outh of the road.

Harrison, Q C., shewed cause, the defence set
Up for the by-law being that it was considered
Private road, and was only to be used till the

“lown line was opened; that the town line had
%¢0 opened, and the municipality had also
Saused a road to be opened parallel to this road
Stween lots 28 and 27, in 2nd concession, for
€ convenience of the public.
ummings swore that in 1540 he purchased 31
' 2ud concession from one Jones, aud his deed
%ontained no reservation of any road: his lot
¥as then wild. He did not deny bat that the
b Ad in question was then in existence aud used;
Ut he swore that eighteen or nineteen years ago,
! en he cleared up to the line, he made some
terations in the road, which was ‘“*acoordingly

Oved to its present position.” In 1848, he said,
T‘ bought the south-east 26 scres of 82 from

:0omay MoCoy, the deed containing no reserva-

ri}; that he always considered he had the

d’ght to stop the road, but said he did not intend
°ing go till the town line was opened.

th t was also sworn that at different times when

\b° Pathmasters were doing statute labour on
® road, he forbade them putting stones on it

Making holes in it ; and his son swore the

?{“hmaaters submitted and did not do so, though
vty clearly appearcd that no sttempt was
in:“ Iade to exercise any right to obstruot or
'“Pnpt the use of the road. His mon aleo

- o:“ that most of the road was on the lot 8],

8 8ht from Jones, and only & small portion on

4 bought from MoCoy. .

Arge portion of the affidavits on the defence
to shew that it would be as convenient or

'ea'y as convenient for the persons residing

t of the road to go round by the town line as

Went

to go straight to the east. This was strongly
denied by the applicants.

Hc@regor and Guthrie, contra.

The following cases were cited: Regina v.
Plunkett, 21 U. C. Q. B. 636; Borrowman v.
Mitchell, 2 U. C. Q. B. 166 ; Dawes v. Hawkins,
4L. T N.8 288; Chapman v. Cripps, 2 F, &
F. 864 Selby v. Gas Co., 30 Beav. 606 ; Holmes
v. Goring, 2°Bing. 76; Osborn v. Wise, 7 C. &
P. 181 ; Carrick v. Johnson, 26 U. C. Q. B. 65;
Regina v, Phillips, L. R. 1 Q. B 648.

Haagarry, C. J.—1It is clear that this road was
not an original allowance, but bas been & public
travelled road for between thirty and forty
years. The town line parallel to it being over
rough land, remained for many years unopened
till lately, and this road was used, it is sworn,
as the regular high road from Toronto to Guelph.
8tstute labour seems to have been usually done
upon it, and the farmers to the west seem to
have used it extensively as their road to Acton
village and station.

t Seems to me that the evidence of this road
hsving acquired the legal character of a public
highway is irresistible. It was first used as a
rosd ; then we find the three owners, thirty-four
yesrs ago, in writing, declaring there was to be
a road there, and each agreeing to give a portion
of his land for that purpose. It is quite true
that Jones, from whom Cummings purchased, in
1840, the east half of 81, does not sppear to
hsve done anything in the matter; but McCoy,
who Owned 81 on the north of the Jones lot,
sgreed to give double the width given by the
other two if the owner of 81 should not be will-
ing to give a part for that purpose.

hen, in 1846, Cummings purchases from M-
Coy the gouth 25 sores of 81, off or along which
MoCoy, his grantor, had already appropriated
the sllowange for the road, and ded:outed it to
the public as formally as he could.

It matters little, I think, that McCoy, in the
deed to Cummings, did not expressly reserve
this. The road was then open and travelled,
snd Was always clearly in the knowledge and
sight of Cummings, who then owved on both
gides of it, ]

His decjared opinion that it was only a private
rosd or that he had the right to stop it or would
stop it when the town line wsa made passable,
03000t avail, It could not matter much to him
thst most of the road may or may not be on the
McCoy part. When he took from MoCoy the
1atter had dedicated two rods wide off his lot for
this road. .

Thltl! evidence, also, a8 to statute labour being
ususlly doue on it, is clear.

I thiak the oase of Regina v. Plunkett, 21 U. C.
Q B. 686, canaot help the defendsnts. It was

whst was galled ‘‘a trespass road,” running

disgonally across some lots on the Humber
PHine; in the view of the Conrt “ only & tempo-
rary substitute for the proper sllowance, which
ran. alongside of the lot,” and that there was not

sufficient ovidenge of dedioation.

It oannot he pretended ihat this road comes
ander the clags of ** traspaes roads,” running-as
pear perhaps as the irregularities of the gronnd

‘of the public allowsace for road will permit, or

of the ¢ ghort cuts” often made across ynen-
closed land, and used for years by the public
with the permission of the owner till he finds it



