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dny of the same month, for leave to appeal
agninst the above order,

This did not arrive in time, and another notice
was served on the 23rd of September, that &
motion would be made before a judge at Osgoode
Ha!l oo the following day. :

This Inst notice was the one which was relied
upon as the effective one between the parties.

W. Sidney Smith, for the plulntiﬂ', objected that
this notice was irregular, jnasmuch as one clear
day’s notice had not been given according to sec
11. suh-sec, 9 of Tnsolvent Act of 1864, That
the eight days allowed to apply to appeal by the
Act of 1865, sec. 15, if compuated from the ser-
vice on the 16th September. expired on the 24th,
and then the notice should have been served on
the 22nd for the 24th, and so the gervice on the
28rd did not afford the creditor the time he was
entitled to after notice and before the motion
was made ; and that the material upon which the
appen! was asked was insufficient. He cited Re
Sharpe, 2 Chan. Cham. 75 and distinguished Re
Owen, 12 Grant. 446; 8 U. C. L. J. N. 8. 22.

Currun, for the defendant

Apan WiLsox, J —The question argued before
me was whether the petitioner was_iu a position
to entitle him to the allowance of his appeal ? .

By the act of 1833, seo 15, the right of appeal
is given agaivst any order of a judge made upon
any of the matters or things upon which he is
authorised to adjudicate or to make any order by
the acts of 1864 or 1865, and the delay for apply-
ing fur the allowance of an appeal is. by the act
of 1865, extended to eight days—which period is
by sec. 7, sub-sec. 8, of the act of 1864, to be
eight days ** from the day on which the judg-
ment of the judge is rendered.”

Dy the sct of 1864, sec 11, sub-sec. 9. it is
provided, under the head ¢ Of procedure gener-
ally,” that one clear day's notice of any petition,
motion or rule shall be sufficient, if the party
notificd resides within fifteen miles of the place
where the proceeding is to be taken, &e”’

This scivice was made in Toronto ou the 28rd,
the one day's clear notice must therefore exclude
the day of service and the day of hearing, so
that either the service should have been on the
295d for the 24th, or the motion on the 25th
upon a service on the 23rd ; but the service on
the 23rd aund the motion on the 24th do not
give the one clear day’s notice

Then it is said that T can amend the notice, and
Re Owen, 12 Grant 446, is referred to for that
purpose. That case goes the full length for
which it was cited, and although I am not satis-
fied with the decision of the learned Vice-Chan-
cellor, I am content to follow it on the present
oceasion.

1t was algo argued that th
plete without all the papers which were before the
judge below, I conceive itis only necessary that
I should huve before me such materials as will
ennble me to say whether the learned judge in
the court below came to such & decision ns
should fairly and justly be reviewed, and 1 per-
ceive in the petition before me, that after the
order for the alleged contempt or disobedience of
which the prisoner has been arrested, it i8 stated
that the prisoner ¢ was not asked for said books
and documents, but nevertheless on the 17th of
August, without any notice to me or any oppor-
tunity to shew cause against it, s warraut was

e case was not com-

issued by the Cannty Court Judga on the ez-parte
application of the plaintiff, ordering me to be.
imprisoned- for six months, on which 1 was
arvested in Montreal and conveyed thereon:to
Hamilton and lodged in the Common Gaol, where
I am now iacarcerated under the said warrant.”
Here there is a plain ground of complaint, for i
think the debtor shoald. have been called upon
to.shew cruse why he did not obey the order,
before he could be imprisoned.for disobedience
of it. I think there are.other greunds stated
which should not. in s case of personal liberty,
be too severely scrutinised. AT
1 shall allow the notice to be amended aud on
the return of it, if no other eause: be shown, I~
shall allow the appeal. e i vy
Upon this intimstion probably the other side’
may cousent to the slfowance being now mada.:

v
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INSOLVENCY CASE.

(Beporied by Huom MoVsron, Esq., Barrister-al-Lew.)

Bofore SrepueN J. Joxas, Esq., Judge County Court, Brm:

IN THE MATTER oF WM BEARE, AN INsOLVENT. ..
Giving up part of stock to @ creditor— Ecidence of frawdu-
lent prgfrrgqu—-l)v‘scharye rgfu:ed—(ondiﬁlmal discharge
— Effect of insolvent not keeping proper books of accrunt.
{Brantford, 9th September, 1867 1
The insolvent made a voluntary assignment to .
the official assignee of tne county of Brant; hnd
on bis examination before His Honor the Judge
of the County Court. on his application for dis-
charge, it appeared that up to September, 1864,
be had carried on business a8 a general merchant,
at }Viddgr station, in the county of Lambton. at
which time he removed to Walsingham. in the’
county of Norfolk, He was then solvent. He -
owned & house and lot at Widder. - The houss*
was insured. The property was mortgaged to '
Kerr, McKenzie & Co., of London. '“At that time’

_he was owing Kerr, McKenzie & Co. over $3,000.

The buildings were, subsequent to' Beare's remo-
val from Widder, destroyed by fire, and Kerr,
McKeuzie & Co. got $900 for insurance, and sold
the lot under the mortgage for $400 more. :

In January, 1865, the insolvent being behind
in bis payments to Kerr, McKenzie & Co., they'-
sent their book-keeper to the insotvent’s place of -
business at Walsingham, and advised bim to con~
fine himself to groceries, taking away all his dry
goods, which had been purchased from Kerr,
McKenzie & Co.. No account was kept by the
insoivent of the amount of goods delivered to -
Kerr, MoKenzie & Co., they promising to send :
bim an account. At the time Kerr, McKenzie'
& Co. got theee dry goods, three or f-ur other
creditors had overdue accounts againat insolvent: :
About this time Childs & Co. sued insolvent for -
a claim of $300, and the sheriff sold. the Btock,
amounting to $800 or $900, to sasisfy the execu-
tions in Child’s case. Beare kept no books while:
at Walsingham, and kept no acoount of the cssh.
The daily sales were not lsrge.

West Brothers’ debt was contracted in August,
1863, on four months’ credit, and were shipped
to insolvent while as Widder, addressed to
William Brace, and taken from the railway sta-
tion by insolvent, who paid the freight. Some
letters were addressed to William Bruce. Oue

was from s lawyer, and had reference to these




