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the deceased, if he bad lived; aud no action wili
lie against the defendant, unless Wooley could
have been sued.

The rem4'Y in this case, if there be any, sbould
bave been agrainst the servant of the defendant:
secs. 12-1 3-40-41-42 of the act.

J. Gwynne, Q. C., contra:
A by-law did nlot require te be stated in this

case : sncb a law is only reqnired to give effect
to merely local provisions. The declaration,
therefore, is sufficient in. cbarging the sale of
liquor to have been contr éry to the Temperauce
Act. See sec. 16 of this act and the forni ie
ochedule C.

The plaintiff bad a rigbt of action against
Wooley under the Act of Canada, Consol. 'Ftats
ch. 78. The defendant is by the Temperance
Act hiable witb Wooley, whicb. makes bum in
affect Hiable in the sante way and to the Sam >
extent as Wooley ; and as Wooley is Hiable under
ch. 78, so also is the defendant.

A. WILSON, J., delivered the judgment of the
court.

The Temperance Act (in sec. 1) anthorizes any
municipal counicil "1to pass a by-law probibiting
the sale of intoxicating liquors and the issue of
licenses therefor." Sec. 12 provides that wbile
the by-law "lcontinues in force, no person, un-
lees it be for exclnsively medicinal or sacra-
mental purposes, or for bond fic/e use in some
art, trade or manufacture, or as bereinafter
authorized by the third or fourth sub-sections of
this section, shahl within sncb county, &c., by
hiniself, bis clerk, servant or agent, expose or
keep for sale, or directly or indireotly on auj
pretence, or by any device, seil or barter, or in
consideistion of the purchase of auj other pro-
perty, give to auy other person ûny spirituous or
other iutoxicating liquor, or auj mnixed liquor
capable of being used as a beverage, and part of
,vbich is Qpirituous, or otberwise intoxicating."1
The third sub-section provides that licensed dis-
tillers or brewers may expose at their distilleries
or breweries, and keep for sale, sncb liquor as
shahl have been mannfactured thereat and no
other, and niny selI thereat quantifies not less
than five gallons at a tune, te be wbolly removed
aud taken away in quantities not less than five
gallons ast a time ; and licensed brewers mnay sell
bottled aIe or porter cf such manufacture in
quantities flot less than one dozen botties of at
least tbree baîf pints ench aI a tinie, to be wholly
reînoved and laken away in quantities not less
than one dozen sncb botules aI a tine. Snb.sec.
4 makes a somewhat similar provision in favor
of merchants and traders.

Froni the 89th to the 46th clauses inclusively
they are beaded IlGeneral provisions, irrespec-
tive of local prohibition."

The 40th section is: IlWbenever in any inn,
** * * wherein intoxicating liquor Of any

kiud is sold, ivhether legally or illegally, any
person bas drunk to exce8s of intoxicaîing hiquor
of any kind therein furnisbed to biîu, and, wbiîe
in a stnte of intoxication from sncb drinking, bas
corne t bis deatb by suicide or drowning, or

oh perishing froni cold or other accident caused by
sucb intoxication, the keeper of such inn, * -i
* * and also aujy other person or persous wbo,
for bum or in bis eÀploy, delivered to Fncb par-
son the liquor ivbereby sncb intoxication ivas
caused, sblill be jyintly and sevcrally hiable to

au action as for personal wroug, if brought witb.
iu tbree monîhs thereafter, but not otbarwise,
by the legal representatives of the deceased per
son, and sncb representatives * * * * tuay
recover sncb suni, not leas Iban $100 nor more
than $100u, in the aggregate of any sncb actions,
as may therein be assessed by the court or jury
as damages."

The 4lst section is: "lIf a person in a state of
intoxication assaults auj person or injures auj
prolberîy, wboever furnished him witb the hiquor
wbicb occasioned bis intoxication, if sncb fur-
uishing was lu violation of this act, or otberwise
in violation of law, shall be joiutly and severally
hiable te the samne action by the party inured as
the person intoxicated may be hiable to; and such
party injured, or bis legal represeutatives, tnay
bring either a joint aud several action against
the person intoxicated and the person or persons
wbo furnished sncb liquor, or a separate action
against any or either of theni."

By the Consolidated Statutes of Canada, ch.
78, it is provided: "'Wheuever tbe deatb of a
person bas been caused by sncb 'wrongful acî,
neglect or defanît, as wonld [if deathbhad flot
ensned] have entitled the party injured to main-
tain an action and recûver damages in respect
thereof, in sucb case the person wvho wonld have
been hiable if death bad not ensued shaîl ha lia-
ble to an action for damages, notwitbstauding
tbe deatb of the person injured, and altbougli
bis death bas been caused under sncb circuin-
stances as amount in law te a felony "

The action under Ibis set must be brougbt by
the personal representatives of the person injured
iii case of bis deatb.

In tbe case of deatb by dueliing, tbe person
inflicting tbe wound or inury, sud ahI others aid-
ing or abettiug tbe parties, as seconds or ass4ist.
anIs, may be proceeded against, altbough no
action for damages could bave been broughî by
tbe person whose deatb may ha so cansed, bnd
deaîh not ensued.

The actions under the statute mnst be broucbt
'witbin twelve monîbs after tbe daath of the de-
ceased person.

This declaration does nlot set ont, or profess
to set ont, a by-law of any municipal body as in
oparation under the Teruperance Act inl te town-
ship of Asbfiald: il alleges tbat the furnisbiug of
the liquor was done 1,wrongfnlly aud lu viola-
lion or' the Temnperance Act in tbe township of
Asbfield, then and there being fully in force,"
which may be sufficiently maintained by the fact
that tbe 41 st sec., under wbich Ibis action is
brougbt, is one of* a nunber of clauses wbich are
by the express provisions of the net in force
evarywbere in tha province, irrespectiva of local
prohibition, witbont holding tbat fnl/y in force
meaus that the full Temperance Act was in force
in tbe township; wbicb wonld bave required a
by-law te have beau fir8î passed for tbe purpose.

The 41st section gives a riglit of action, if* tie
furnisbing of tbe liquor was in violation of, that
sot, or otherwise lu violation of' law; and! umider
this the plaintiff may rely oin the violatioi, orth le
local prohibition or by-law, or n t1,e violation
of the e'actinents wbicbi bave effeci; irre>pective
of local prohibition, or ont tle viilatiot or tle
provisions ûýf getteral lau', if there be an:y 811(1.
%Ve do riot say there are, but ire thtirk bhis nction,
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