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COMMON LAW CHAMBERS.

(Reported by Hewey O'BRiey, Esq., Barrister-at-Law.)

R
Rovar CANADIAN Bang v. MaTmEsoN.

Insolvent Act of 186/, —See. 3, clause c~Afidavit,

Held, 1. That a sale by 5 dehtor for full consideration to
2 bora fide burchaser cannot render his estato liable to
compulsory liquidation undey above section merely be-
cause he declines to bay the proceeds to one of his credi-
tors, though Coupled with subsequent circumstances

tending to raige a suspicion of the bona fides of his dis-
posal of such money, * g :

2. Affidavits to found

charge the act of ingol
le, that no conveya
vency can be upheld

an attachment should definitely
vency relied upon.

nce which is in itself an act of insol-
as valid in favor of any party to it.

[Chambers, November 3, 1869.1

. This was an appeal from the judgment of the
Judge of the county of Oxford setting aside a
writ of attachment sued out by the Royal Cana-
dian Bank against John Matheson. The writ of
attachment was obtained on the affidavits of Mp.
Burns, agent of the plaintiffy at the town of

Woodstock, and of Mr. Ashton Fletcher of the
same place,

affidavits she

and thirty-eight dollars,
drawn by one Malcolm McKinnon, and accepted
by the defendant. The affidavits were so far
Slmilar that it ig unuecessary to cite them both.
he following is an extragt from that made by
r. B After swearing to the amount and

:;']ilgoi:st:f_the claim, the deponent proceeded as

on two bills of exchange,

as follows ;

nt has always, since maturity
ove-mentioned, informed me

me ago, and within three months, the
that be had arranged a sale

claim,
nty-gecond instant, the defendant
ce of the bank and told me

)

the same unless I would
e bank’s claim, and give

of exchange on receiving
undred dollars.

1 requested him to pay the same on account,
offering to give time for the balance.

From these facts and circumstances I have
been led to believe, and verily do believe, that
the defendant has within & few days past as-

the said nine |

signed or disposed of his property, or has at-
tempted to assign or dispose of his property with
the iotent to deteat or delay his creditors, or the
plaintiff.” .

The affidavit of Mr. Fletcher concluded in the
same Words, which, in fact, are a transcript of
clause ¢, of sec. 3 of the Insolvent Act of 1864,
omiiting any reference to a removal' of property
whish in the present case would be inapplicable.

Upon the facts set forth in these affidavits, the
attachment in question was issued on 29th July,
1869, and was served on the defendant on the
2nd of August. The petition of the defendant
to st aside the attachment was duly presented
to he judge of the county court, supported by
an affidavit of the defendant in which, amcng
othtr things, he stated that he believes that be
hasnot rendered himself liable to have his estate
placed in compu'sory liquidation; that the papers
attsched to his affidavit contain true statements
of )is liabilities and assets; that before selling
highouse and premises he informed the agent of
thep!aintiffs of his intention to do 80; and that
he sold the same for the express purpoese of en-
abling bim to pay all his liabilities in qu'; and
that be did not gell the said property with intent
to de1ay or defraud his creditors or any of them ;
thaf be bad duly received $1000 of the purchase
moey ; that his wife positively refused to bar
herdower unless $1000 were paid to her; that
the solicitors of the purchaser (Mrs. Dunbar)
advised her not to purchase the property unless
the Wife’s dower was barred; and that he was
foreed to consent to this payment being made,
and that the game never came into his bhands;
tha: certain improvements are to be made by
him upon the completion of which the balance
of the purchage money is to be paid to him, and
will amount at least to the sum of $850. . There
wer? then several statements made respecting the
origin of the plaintiff’s claim and oth'e.r matters,

- whith, as they do not affect the decision of the
present appeal are omitted, and the affidavit
contluded with a denial of any intention to ab-
scord, or that he had assigned, removed, or dis-
pos2d of his property with intent to defraud,
defeat, or delay his creditors, or any of them,
&c.. &¢.  The papers alluded to in the foregoing
affidavit shewed that the liabilities of the defend-
antamounted to $1001.52, exclusive of pla'mmf‘?
claim, or including that to the sum of s‘.’.8.51‘52.i
while the assets, including the $450 to be paic
by Mrs. Duabar, amount to $3Q18.; jn ?xper
words, that exclusive of the plaintiff’s claim,
the defendant is possessed of nearly four u;pe!
the amount of his linbilities, and that including
it he has $1000 over and above bis debts. There
were affidavits from Mr. Burns and Mr. Flm!,e{
in reply, but the learned judge did not thin
them to be of much consequence to the decision

the point in dispute. .

Ot"l‘he ‘:;ase was ﬁrl:st argued beforg thg judge of
the county court, D. 8. McQueen, E-quire, whose
judgment wag aeg follows : — .

“The words descriptive of an act of bank-
ruptey in clause ¢ of the 3rd section of our In-
solvent Act are similar, and a mere repetition.
in substance of section 3 of the Imperial Act, 6

eo. IV. o, 16 :
¢ I take it then, that the rule of law a'ud tll:e
construction of those enactments as affecting the




