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of the track f rom a point 110 yards west of the crossiwg
beyond where the body was found, before the east bound
passed them. If the dceesed had been proeeeding dowx
track then they would have seen huin, but lie wffl net sa
there, was his weil-known usual custom Wo avoid the t
and tu cross at Kenilworth Avenue going south tW lis 1
there was the fact that the train was running at betweE
axnd 30 miles an hour, s0 that the interval of tinie bet
the erossing and 300 yards east of it was rlot more than:
25 seconds, a space easily permîtting of a body being ea

th-at distance forward beore striking the ties or rails. 1,

for the jury te determine, and it cannot be said that ther,
not reasonable evidence te support their finding. At the

time, wvlen the east hounrd passenger train was nearil

crossing from the west, a freiglit train on the nortli or

bouind traclc was nearing it cozning froin the east. The eij

of these two trains passed encli other a short distance t

eut of Kenilworth. crossing. The freight train gave ai

statutory signais for the crossing while the passenger

gave none. What in ail likelihood liappened was that tl

ceaed, having reached the north aide of the eroesing, and

ing and seeing the freiglit train, concluded, as lie reasc

might, that lie could cross before it reaehed the crossinl

cross the nortli track and go upon the south track, and nlot

ing or noticing the passenger train was struek by it. ~A
time Lustie and Glanfleld's view of the erosing wouid

seured by the train so that they could not ses the decease
at that moment. It was said that this train was somnewhb
on this occasion, and the deceased, wlio was in the ha
crossing at the same houir, may have supposed that it had a

pasaed, and so have devoted bis attention entirely tW the 1
train.

The result is that the appeal fails, and it should be dis
with cost.

GÂRIow, J.A., gave reaf.ons in writing for the sain

Clnsion.

MAGLAREN and MAoEE, JJ.A., aiso concurred.

MEREITH, J.A., dissented, for reasons stated in v
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