
defendant Marianne Bail, froni a part of the judgment o'
liivisional Court (2 0. L. R1. 169) reversing the judgmient
FALCONýBRIDGE,, C.J., at the trial, andl declaring that 1
alternative provisions contained in the second paragraph
the wili of the late Thomas Henning, made on the 1Oth Ju
1887, neyer took effeet, and that his estate descended to
next of kmn as upon an intcstacy, and that the executors i
pointed by the alternative provisions of the wili, to wh,
probate was granted, becaine trustees for the next of k

*The testator, by the first clause of bis will, gave ail his est.
te bis 'wife and appointed ber executrix. The second clai
began: " In case both my wife and myseif should by ac
dent or otherwise be dep-rived of îf e at the saine turne, 1
quest the foilowing disposition to be made of rny propert
And he then went on to divide bis estate and appoint exe;
tors. The appeilants were given if e interests in part of'
estate, and so was on1e of the plaintiffs, the testator's brotb
John Henning. The executors proved the will, upon I
assumaption that the testator and bis wife dÎed at the sa~
tirne, and retained the corpus of the estate irnder their c(
trol, paying ont the income to the persons named as bei
ficiaries. The wif e of-the testator died on the 11th ])eexb
1888, and the te8tator on -the 27th of the saine rnonth. B(
were iii at the saine turne, of the disease which cauï
their respective deathe, but there was an interval, of 16 dfi
between tbe two. The Divisionai Court held that they w,
not "deprived of life at thesaine turne," and, as the oti
event, of the testator surviving lis wif e, hadl fot beenp
vided for by the will, that hie, in effect, died intestat.

A. B. Aylesworth, K.C., and A. S. Bal> K.C., for app
lants, contended that the testator and wif e both died, or wi
both dead, "at the saine tume," within the rneaning of tl
expression as used in the wiil.

C. Rlobinson, K.C., H. J. Scott, K.C., and H~. O'Bri
K.O., for piaintifse.

J. G. 'O'Donohne, for defendant Clara Heining.

OSLER, J.A. :-I arn unable to understand how two p
sons can, by any reasonable intendment, in the constructi
of plain language, be said te have been deprived of 1f."-
the saine turne," no inatter ýwhat rnay have been the cause
their deaths, when one of thei lias survived the other b3
fortnight. If, therefore, the event of the testator sa
'wife being deprived of 11f e at the saine turne was an event


