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lawfui United States curreucy. and before action
tendereti the saine to tbe plaintiffs in sucb lawful
currency, wbicb tbe plaintiffs would not accept.
and on the day of tender the amount in United
States currency was wortb $212 38 ia Canada
curreucy, and whicb last sum is paid mbt court.
Issue.

At the trial. at Toronto, before Draper, C. J
a statemeot of facte was put in by cousent, as
follows: -

The covenant being, as aiieged. iu form a
promnissory note under seai of the defendants,
payable at the Bank of the Republie, New York,
was presented for psymeut ou the 2Otb of J une,
but tbe dereudants treated it as a promissory
note, andi allowing tbree tisys' grace. went to the
place of payment andi tendereti the foul amount.
but neither the covenant nor any oue authorised
to receive payaient was there. This was tbree
days after it vas due. Sbortly after, defendituts
wrote to plaintiffs, aeking them to pregent the
covenant to their named New York agents for
payment. Soon afrer the funda held by their
agents for payment were returned to defeudents
in Toronto.

Some weeks after, this deed of covenant was
presenteti nt tbe New York agents by plaintiffs
for payment, but it vas flot paid, and on tbe
saine day the plaintifsî also demanded payment
at the Bank of tbe Republic, but without
Buccess.

Some years afterwards, in November, 1863,
Borne correspondence took place between defen-
dants and a person claimiug to be tbe assignee of
this dlaim, In October. 1864, the assignees
wrotp to defendants demanding payment, but no
answer was sent. In November following, it was
placed in a Toronto solicitor's bauds for collec-
lion. On the lOti, of the saine mnth. deten-
dants' attorney teîidered to tlie plaintiffi' attor-
niey $518 lu Unitedi Sta es ourreucy, reckoned
lit par, whicb was declineti.

It was further admitteti that the covenant was
muade lu Toronto, wbere defeudauts then arîd now
are domiciled, and that ou the day it becane dlue
it vas not presenteti -nt tbe Batik of Reptiblic,
for had defendants any fuudd there to psy it.

Ou these t'acte the learuel] Chier Justice ruleti
that the plaintiffs were entitieti to recover the full
atîtiunt claimed, viz., $757, iucludiug iuterest,

adfoir this the plsiutiffi hsd a verdict
Iu Lister Terni, Brns,. for defeudants, oh-

tained a rule to set aside or to redoce the verdict,
the damages being excessive, or wby at least it
8houlti not be reduceti by tbe amount psid into
Court.

D)uringr this terni, S. Richerdsi, Q. C., sbewed
cause. citing .Judson v. Gre/7n, 13 U. C. C. P.
350, W4ile v. Baker, 15 U (i. C. P. 293.

Burns supported the ruie, andi cited JTones v.
A4 rthur, 8 Dowi. 442 ; Stor. f>}rzfl. L. Fecýe. 313

. l;.lone3 v. Art hur. 4 .Jur. 859); Cooch v.
Maulby, 23 L. J. Q. B. 35

11AOARTY, J., delivereil thîe jutigment of tbe
Coturt.

W/e do no0t sec auy thiig îli thie case to take it
Out of the operation of tuie oritînpiry mile. tlitt
the plintifst btîld recover mucli danx:îges as

WIlput ti-em il, the s4anie sitroi ivî s if the cou-
trac lîsulti duly perforine I TVhe defeudants

Wer bounid to lisve plaid thli pi .intiffs tni the 201hb
tf August, 18.58; no valiti excnse for thcir not

baving doue go bas been offered. At ail events,
as tbey dii flot attend to pay the mnoiey at the
place namned on the proper day. it was their duty
to findt the plaintiffs and pay tbem. We there-
fore tbink that the plaintiffs are entitled on the
face of the contract to an amount equivalent to
the value of the statn at the place of payment on
the 20th of Angust, 1858, bcsides interest from
tbat dante. We uuder8tand the parties to nivîîl
tlîat lit tbat time the dollar lu New York anid iu
Toronto was of the saute value.

As'iuming. as we do, that the delay ira pay-
ment was the faullt of the defendant8, we cannot
uudermtand "why the plaintifF8 are now to loge
one-third of tbeir claim) because their own cur-
rency bas become depreciated iu value. The
def.endauîs, on the other baud, have only to pny
wbat they originally coutracted to pay. viz., the
saine anxolnt (apart from interest). which on the
2Oth or August. 88,would bave eatisfied their
covenant. The point seems expretoly decided by
our Court of Conmun Pleas in White v. Baker.
15 C. P. 293. The damages should be reckoncd
with reference to tbe trne fixed for p!aymeut.

As to reduciug the verdict by tbe amount paid
into court, this is a mere formai matter, as it is
conceded tbat defendants are of course entitled
to credit for that muni. Tbe plaintiffs bave taken
issue on defendauts' plea, thereby denyiug the
fact of tbe payainut into Court. As, bowever,
tbe defendants bave raised other questions by
the ruie. we tbink the proper course le to direct
the verdict to be reduced by tbe amount paid ln-
to court, neitiier pirty to bave tbe coste of tbe
motion or arguing iu Terni.

Rule accordiugly.

COMMION PLEAS.

(RePorted by S. J. VANKXOUORNET, BAq., M. A., Barrsier-a 1
Law, Reporter bo the LÙ»urt.)

MCUaul V. SWIFT, ADK[NixBTRATaLIX.
Z'mpe'ralnc Act of 18r,4, 27 £g 28 Vie. c. 18, m,. 40, 41 - Bg

I W-Lvi-IMity of innkreper-Right to sue before prosecu-
tinta for frtuny-DoJJi cf party assaulted.-C. S. U. C. c. 78

Pedw. (Concluded from p. 11.)

Wbile the Temaperance Statute is cbiefly for
the regulation of murais, 1 tbiuk it mny weli be
Said that tbere bas been a violation of it hy the
acts above mentioued ; and perbaps it might flot
nsuccessfully he contended there ball also been

a violation of law geueraily.
Does tbis declaration, tben, aliege wbat the

act deciares @hall be a violation of its provisions?
Tbe declaration states that the defendant was

in the possession and occupation of a certain
ailln, &c., as a bouse of public entertailument, tiien
being undet the charge of bis servant, by bis
servant Iwrougfully andi-n violation of the
Temperance Act of 1864, in the said towuship,
furnisbed and gave one William Wooley, wbile
in the said in-n, &o., intoxicaiing liquors, wbereby
be became urnd was iintoxieated, and wbile go
iutoxiciîîed did assault, &c., the eaid Augus
McCuirdy. wbereby," &o.

The stattîte requires that; the Palrty shall, lst,
have druuk in the mnu. &c , ; 2nidly, to excess of
iutobxiclltillg liquor; 8rdly. therein furnisbhed to

Jhim ; Radt 4thly, that while in a state of' intoxi-
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