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plea(le( the Statute of Limitations, and upon that issue was
joined. At the trial the plaintiff proved the following acknow-
ledgment by the defendant within six years: 'I cannot pay the
debt at present, but 1 wilI pay it as soon as I can.' Held, that
this was flot sufficient to entitie the plaintiff to a verdict, ne
proof being given of the defendant's ability to pay. "

This case îs commented upon in 1)arby ani Bosanquet's
work on the Statute of Limitations, ed. of 1899, p. 67, where, re-
ferring te it. it is said: "It was held, after fully goinL, into al

the cases, that proof of ahility was requîred to turn the condi-
tional promise into an absolute one; and there was, therefore, no

sufficient acknowledgment to take the case out of the statute;
for, upon a general acknowledgment, where nothing is said to

prevent it, a gencral promise to pay may and ought te be
împlied- but wheré a party guards his aeknowle-dgmenit ami ae-

companies it with an express declaration to prevent any such
implication, thie rule expressum facit cessare tacitum must
apply. Ever snethe decision in Tanner v. Smart, it has been
settled law that nlothing van take a debt out of the statute unless
il amnnts to an exp)ress p)romise to pay or au unconditional

acknoledgentof the delit froin which such an express proise
m Impled. Ai at p. 69- 'Though the rule laid downi

ini Tannell(r v,, Smiart ils perfectly «c learl, it ils often diffleuit, owing

to thic vaiet(y of expreussionis einployed by iffe(rentt persons, te
aply thle r-ile te eaeh pateua ase.''

Thel( letter of the 13th >ecewuer, 1905, contains iii its tirst

senitencve, I tink, a ilear admission of liability, and the last
vlause . . . nel ' , -1 therefore hope yon will bc good
enloulgh te bealr wvith mle forý a few days longer until the ,Judge
gives4 the( Qýiurterly' inatter a eai,"is c1early a request for
a few days logrtime for- payment anld an intimation that lie
was hlopinig and ext1tha thle decisioni of the Jndge on the
hear-inig of thev Qiater-ily inatter. mlight a.ssiast him in that direc-
tioll.

There arc,( ne wor-ds aeopni the acknewlevdgnt"
coîmtaÎned ini the( letteýr siwh a-s ini any* manner qualify% thv pr-e-
Suniption of ain exrsspomise which can properly l)e irnplied
from siivli nwedmet Diekinisont v. Hatfield, 5 C. & P.
46; Bird v. (lamnmnon,. 3 Bing. N.C. 883l; Comforth v. Sinithard,
5 Il. & N. 13i.

There will, treoebeudxntfer the plaintifYs for- the

aitiotijit cf the fouri nlotes, namelY, $1,000, together %vithi appr.
priate iriterest andff costs.


