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LAW OF MORTMAIN IN THE
COLONIES.

“ Alienation in mortmain (in mortua
Manu),” says the great commenatator,
“i8 an alienation of lands or tenements
to any corporation, sole or aggregate, ec-
*lesiastical or temporal”: Black. 208.
The statutes extending from the Charter
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of Henry III. down to the fifteenth of |
Richard II. , were intended to prevent the

quisition of land by corporations. It
18 probable that those laws owed their
Origin  entirely to feudal reasous and

they are properly called the “ Mortmain |

Acts.” The next legislation was the
Passing of a statute (23 Hen. VIIL c. 6,)
8t the dawn of the Reformation, by which
8rants of land to unincorporated trustees
for superstitious purposes were prohibited.
With these exceptions, down to the year
1736, all owners of land in England pos-
Sessed the power of giving their property
to unincorporated trustees for any charit-
able purpose, not superstitious. In that
Year ways passed the Statute of 9 Geo. TI.
f‘ 36, commonly styled, par ecrcelleuce,
‘The Mortmain Act,” although techni-
Cally improperly so called. The object
of this Act was to prevent lands from be-
Ing given to charitable uses, whether in
the hands of corporations or of unincor-
Porated trustees.

}VS propose to speak particularly of
this last Statute. It has been said that
the reason of the passing of this Act is
One of the mysteries of legislation. Al-
th‘)llgh the preamble indicates the exis-

1ce of a wide-spread mania among lan-
8uishing and dying landed proprietors,
Danifesting itself in charitable benefac-
t“).nﬂ to the disherison of their lawful

rs, yet no record of any such
*Pidemic is to be found in contemporan-
%0Us anngls.* The select committee on

" _ -
tllatlt Wwas about the year this Act was passed
o POPe penned his well-known couplet :
DiBnt thousands die, without or this, or that,

€ and endow a college, or a cat.”

Mortmain, which sat in 1844, report that,
“though they have endeavoured to make
themselves acquainted with the causes
which led to the enactment of 9 Geo.
IT. c. 36, they have failed to arrive at any
certain knowledge of the true grounds on
which the Act was passed.”

Lord Hardwicke has made some ob-
servations on the policy of this Aect
which are pertinent to our present
purpose. His Lordship’s views are en-
titled to be received with the very
greatest deference, for special reasons.
He is supposed to have had a hand in the
framing of the Act. He says: “I was
by at the making of this Statute”: Sor-
vesly v. Hollins: 9 Mod. 223. He was
appointed Lord Chancellor a year after
the passing of the Act, and presided in-
the Court of Chancery for nineteen years
thereafter. His judgment, therefore, are
“ contemporaneous exposition” of the
highest value. He says, * the particular
views of the legislature were two ; first,
to prevent the locking up land and real
property from being aliened, which is made
the title of the Act; the second, to pre-
vent persons in their last moments from
being imposed on to give away their real
estates from their families. By means of
the latter, in times of popery, the clergy
got almost half the real property of the
kingdom into their hands ; and indeed I
wonder they did not get the rest, as peo.
ple thought they thereby purchased
heaven. Asto the other view, it is of the
last consequence to a trading kingdom ;
to which the locking up of lands is a great
discouragement. This indeed, has not so
much relation to the Statutes of Mortmain
as is thought ; which had another view,
viz., of services of the crown ; and there-
fore the reasoning producing this Act, is
more like the political reasoning relating
to the Statute of Westminster IL. of In-
tails :” Attorney-General v. Day, 1 Ves.
Sr. 222.

The fact that this Statute resulted from



