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Snelliag snd Keefer, contra.
Mr. BOYD, Master ina Ordinary.-Both parties

cited and relied upon thé decision of the
Court of Queen's Bench ira Re Chaffey, 30 U3. C.
Q. B. 64; but it was flot very niuch help to
a solutiont of the question discussed on this
dlaim. That decision was upon the effect of
certain clausesq of the Insolvent Act of 1864
The facts were, that a. partuership fi-m made
a promissory note, which, was endortied( by one
of the partneri to a creditor. The liran and
the partaer botb bectme insolvent, Fitd titeir
joint and several estates were being administered
in the Insolvent Court It was hield that the
endorsement of the partner was a sectirity for
the payment utf the creditor's cltiim, but not a
securiay from the insolvent firm or frora the
estate of that firm within the naening of sec 5,
subsec. 5, of that Act ;coflsequently that thait
Act did flot require the creditor proving on the
par tnership estate to put a value on this enuIorse-
ment. In truth the case was not within the Act
at al], but was governed by the general law
as to securities held hy a creditor, viz., that
he can provo aigainst the bankrupt estate retain-
ing bis security. Then the decision gous orie
stop further-that if the partner"s estate is in
insolvency, the creditor retaining, bis security
cannet rank upon the partuer's separate estate
as well as upon the joint estate of the partnersbip

The case before me was argned as if the ques-
tion arose entirely under the Inisolvent Act of
1869. Assuming this for tbe moment, thon sec-
tion 60 of that Act supplies words sufficisait te
include the eudorsement of an insolveait piirtnuor,
s.e., one who bas been made an insolvent under
the Act, flot merely a persora unable to pay bis
debts in full-one of nu iniolvent firrn. uii.loa' the
foregoing state of facts, within the securities
which are ta, be,,valu.dý( and dealt witla hy the
Insolvent Court, lu ti4 view the quedsiuia
should have been raised before the lIasolvent
Court when Bray proved bis dlaim there. But here
the partnea' who endorst.d is dead, and bi4 estate
ia being adninistured. tnt in insolvency, but by
the Court of Chnîacery. andi the special provi-
sions of the inpolvenat Act do flot upply to the
case. Thp rightq of th,ý creditors provîng damims
ira thiq office are te he meastired hy the, exýent
of their rightý4 if they bad been suing at law the
executrix of thp, partner on bis endorsement,
after proving upon the partnersbip estate ina
insolvency, sticl procee ings ini iaolvency bt'iner
instituteul after the parttier'@ deathi Now, sup-
posing Brayhbad beeri suingr the executrix on ber
husband's endorsemerat. I know (,f to dlef>ece ait
law which s could set un): see per Mansfield,
C. J., in leatk v. all, 8 Tautit. 328.

The rul laid %own by Lord Lyradhurst, in
la re Plumner, 1 Ptiil. 59, applies bere: - If
the creditor of a bankrupt holds a securi, o?&
part of the bancr uptXn estale, bie la flot entitled
te prove bis debt under the commissionn, wirb-
ont giving up or retaizing bis sec;arity. But
if be bas a security on the estate of a third per-
son, that principle dues net apply ; lie is ira that
case entitledl to prove for the whole amnurit of
'lis debt, and also to realize the security, proviided
ho does not altogether redeive more than twenty
shillingq in the pound." Now, here the insulveut
flrm of Dawbamn &z Co. are the makers, and Baker
the deceased partner of that firm is the entiorser;

tlae claini of Bray is s.gsinst tho oxecutrix of tho
eradorser, clearly a third party se regards tho
partnersbip estato ina iraslvency. This is the
opinion of tho court ira Re CIsaJey, p. 70, thougk
flot necessary ira that case for tbo decision of the
appeal. See aIse lI r. Sharpe, 20 C.P. 82 ; and
Bea8'y v. Beasly, 1 Atk. 97. My conclusion is,
that the creditor is entitled te prove for bid full
dlaim, and that my duty la te report the circui--
stances spezially te tho court, that they on further
directions may impose any conditions that tbey
tbink advisable upon this creditor, ina view of his
proving on tbo Dawbarn estate ira in8olvency.
As te the moe rigbt te prove without being
obligod te elect, I may remark that even ina
Bankruptcy it ie helti that a joint and sep%rate
creditor ougbt to prove against botb estates, but
elect which bie w.ill ha paid eut eof befere hie takes
a dividend : Ez parte Beaft, 2 Cox, 218.

The case of Ex parte T/îornton, 3 De G. & J.
4,5 4. a note of wbich Mr. Suelling very properly
banded me, though it makes against his conten-
tion, is quito ina peint, and confirma the view I
bave taken, as it ostablishes the principle tbat
the doctrine againat double proof applies only
wben both oatates are being admiistered ira
Bankruptcy. I aise refer te Ex parte Baurnian,
Mont & Ch. 573; a.c. 8 Deac. 476 ; .Ex parte
Sianborough. 5 Latdd. 89.
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[Betore the Cblet Justice, Sir William Yonng, Kt. ; bndd,
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DOE v. Ton WisDsoa ANDi ANNAPOLIS RAIL-
WAY COMPANY.

The mcasure of clamagei where goeds are iiajured in transitu
-'PtLyment ito Court-Reduction of damaes-Nea, trial.

Where detendant, s a commun carrier, tenders plaintilf
ait the place ut destination, gouda; received to be for-
wartled, but injured so as ne longer te be suitable for
the purpose designed by the owner, the measure ut
datnages to be recovered is their deterioration ira value
ait the place of destination, in consequence et defen4ant's
negli.-ence, misconduct or negleet.

Plaintili' bas nu right te retfuse te, acýept a deteriorated
article, and claim the full amount ut its value uninjured
as daniaaaes.

[HALIFAX, Michaielmas Terni, 1871.1
This cause camne on far argument before the

foul Court in Banco, uprn a mule nisi, granteti by
MIr. Justtice Ritchie, who tried the sanie on the
Western Circuit

NICCULLYT. J., nuw (l.5th January, 1872.) de-
livered the judgmeut eof the Court as follows:-

This was an action brnght by plaintiff against
d2fendatit. tried before lis Lordsbip, Mr. Justice
hIttchic, at Kerîteille, iai the Sprirag Circuit et
1871, and a verdict fouaad for platintiff A mule
nici tu set aide the verdict was obtained by the
defendanta. andi waa argued during this present
Teran. The grounds taken and relied on woe
that tire verdict was aigaira8t law andi evideraco,
andi for misdirf-ction.

The action was brought againat the defendarats
as commun carriers, andi sets ont ira the usual
way in the first count a contract te carry for hiro
froni Halifax te MIffdieton, ina Annapolis County,
izoda te be delivered by plaintiff te deferadante.
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