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STEAM SHO

M

E FACTORY.

THE SUBSCRIBERS HAVE REMOVED THEIR

MANUFACTORY, WAREROOM, &c.,

TO THE
Corner of Union and Carmarthen Streets,

Where they would solicit a continuance of
feb 6 6m

the patronage heretofore received by them.
ROBINVSON & RALSTON.

VIOTORIA HOTEL,|(3E0. STEWART, Jr,

ST. JOHN, N, B.
HIS HOTEL is uilt in modern

style
It is finished and furnished with

every rezard to Comfort and Luxury,:

wnd is also provided with a passenger

elevator.
B. T. CREGAN,
jan6 tf Proprietor.

WELDON HOUSE,
SHEDIAGC,

(OPPOSITE THE RAILWAY STATION.)
f'HE subscriber would inform his
friends and the public generally,
X that he has newly turnished the above
L Hotel Atbroughout in first-class style,
S and it is now open for the accommoda-
tion of the travelling public.
WM, J. WELDON,
- Proprietor.
85~ Coaches leave daily for North Shore on
arrival of trains.
Shediac. Dee. 29, 187L. dec 9 3m

v WILLIAM JONES,

y =

Merchant Tailor,

EGS to state that after the first of January
next he will adopt the cash principle in his
business. in order to enable him to fiil orders as
promptly as he would wish.
Orders, on these conditions, will be at-
tended to at the lowest prices.
GERMAIN STREET,
dec 29 tf Near ** Vietoria Hotel.”

Model Livery Stable.

'1‘11E Subscriber begs to return thanks to all
who have patronised him_during the past
{welve years, and to inform his friends and the
ﬂlblic generallﬁ that he has opened_ his new

odel BOARDING, SALE AND LIVERY
STABLES, in the rear of Mr. Thos. Furlong’s
Brick Building, Charlotte Street, where, with
increased facilities, he will be happy to accom-
modate all his patrons.

Coaches always on hand.

Horses Boarded on reasonable terms.

dec2l— y J. B. HAVM.

Notice to Non-Residents,

—t

[E undermentioned pers ns, assessed for

Road Work in the Parish of ;Larcaster, In
the County of Saint John,are required to pay to
the subscribers [or their successors their respec-
tive assessments, with the costs o advertising:
otherwise, legal proceedings will be taken
against their real estate, situate in said Parish,
for payment of the same, at the end of three

months,
Dated the 18th January, 1872
George V. Newlin.
Mre, Amelia Rober
George F.irweather. :
John Early............. %
N SHIVE

JOHD
THOMAS DEANS,
Commissioners Roads, Lancaster.
jan 18 3m

Insolvent Act of 1S69.

Canada, -
Province of New Brunswick.
In the County Court, for the
County of Saint John.
IN THE MATTER OF
GeorGE N. RoBIngo¥, JR., and JAMES H.
RoBINSON, Insolvents.
THE undersigned have filed, in the office o
this Court, a consent by their creditors to
their discharge; and on Thursday, the twenty-
ninth day of February next. they wiil apply to
the Judge ef the said Court fora confirmation
of the discharge therebyAeﬁ'ected. :
4 Dat‘g%at the City (g Sl%"zt John, this twentieth
ay of January, A, D. 1872.
GEO. N. ROBINSOY, Jr,
JAS. H. ROBINSON.
MiLLIDGE & BaIRD,
Attorneys at litem.

Notice of_Removal.

The undersigned purposes, in a few weeks, to
REMOVE HIS STOCK

OF

Boots and Shoes, &c.,

From his present place of buciness, on Prince
William street. to the commodious
and well-known stand,

No. 15 King Street,

Recently occupied by Messrs. C. & E. EVERETT
as a Hat, Capand Fur Store, and next door
to their present place of business.

J. SAUNDERS,

(Retail Successor to Messrs. Valpey & Bro.,)
68, Prince William Street.
jan 25
Congou Tea, Coffee, &c.

jan 26 1m*

Received per late arrivals:
34 CH KSTS FINE CONGOU TEA;
15 sacks Java COFFEE;
20 cases Colman’s No. 1 STAKCH ;
45 gross Dorme BLACK LEAD;
3 cases Rickett’s Diamond do. :
41 dozen SCRUBBING BRUSHES:
25 * Black Lead do.
JOHN CHRISTY,

For sale by
feb 7 75 King street.

45 Germain Street.

R

A.&T.GILMOUR.

PREEE

Brown, Blue and Black
BEAVER, CHINCHILLAS,
MOSCOWS,

AND

IfpEA VY PILLOTS.
45 Germain Street.

Potatoes and Turnips.

50 BUSHELS POTATOES:
20 bushels 'liURNIPS. For sale by
9

jan t. E. PUDDINGTON.

New American Hats.

WE have opened six cases NEW STYLES
AMERICAN HATS, Medium and Fine
qualities.

Wholesale. and Retail Hat Warehouse,
51 KING STREET.

jan 25 D. MAGEE & CO.

Chemist and Druggist,
DEALER 1IN

Drugs, Medicines, Patent Medicines, Dye
Woods and Dye Stuffs, Surgical
Instruments.

Toilet Requisites, Perfumery, Brushes, &c.

24 King Street, St.Jobn: N B.
(Pine’s Building.)

#5-Ships’s Medicine Chests filled and refitted.
Particular attention given to the Preparatien
of Physicians’ Prescriptions. :

“A. & T. GILMOU

HAVE REMOVED TO
TISDALE’S BUILDING,

45
GERMAIN STREET,
NEARLY OPPOSITE
8. K. FOSTER’S.

feb 1
SOMETHING NEW

FROM A

POPULAR AUTHOR!

PATIY,
By Katherine S. Macquoid.
Greeley’s " What I Know of Farming,”

Being one of the most popular Books on the
subject published.

LORD BANTAM,
A new satire by the author of “@inx’s Baby.”
feb 8 At J. & A. McMILLAN’S.

AVANA CIGARS.—5000 very fine Havana
Cigars: 10,000 German Cigars.— For sale by
dec 21 R. E. PUDDINGTON

Portland Kerosene Oil.

BOSTON KEROSENE OIL.

Canadian HKerosene Qil
J.R.CAMERON & CO.,

jan 25 33 Prince William street.

EXTRA %TMEAL.

Received by Subscribers:

100 BARRELS very extra quality OAT-
MEAL.
HALL & FAIRWEATHER.

REDUCTION.

WOOLEN GOODS, &c.

THY BALANCE OF

feb 6

Clouds, Scarfs, Sontags,
WAISTS, HOODS, &c.,
NOW SELLING AT

GREATLY REDUCED PRICES.

ALSO.
Winter Skirts and Skirting,

AT COST PRICES,
To make room for Spring arrivals.

W. W. JORDAN,
53 King strcet.

IL° ENVOI.
Hence, unbelieving Sadducees,
Zind less-b lieving Pharisees,
With dull conventioualities;
And leave a ¢ untry muss at ease
To play leap-frog, if she please,
With children and realities.

A CLEVER SATIRE.
GCWATER BABIES,”
A Fairy Tale for a Land Baby.

BY CHARLES KINGSLEY.
feb 21 At}VcMILLAN'S,

' Druggists’ Sundries.

feb 17

CHERBY TOOTH PASTE, Chest Protectors,
Lip Salve, Huile Philocome, Dog Soap,
Prout’s Court Plaster, Respica-
tors, Gatarrh Snuff, Transparent Soap, Lubin’s
Violet Powder, Euxesis, Plate Brushes, Mus-
tard Leaves, Alcack’s Plasters, Castile Soap.
Wholesale and Retail at
feb 9 HANINGTON BROS.

CORN MEAL.
MESS PORK.

Vinaigrettes,

Landing ex brig ** Alaric”:—

IOOO l)ARRELS CORNMEAL;
) 100 brls, MESS PORK.
For sale by
feb 20

HALL & FAIRWEATIIER.
THE UN IVERSITY,
Medieval and Modern.

AN ORATION,
Delivered at the Erccenia of New Brunswick,

BY
WILLIAM ELDER, A. M,
Editor of the Telegrapl and Journal.
Published by request of the Alumni Association.
CHUBB & CO., Publishers,
& For sale at the Buok Stores &8
feb 10

Cathery’s Dog Soap
\ ILL destroy Fleas, cle.use the Skin and
Hair, making the coat fine and glossy. nr d
will safely and effectuaily cure the Mun:e.
Wholesale and Ketail n

t
| HANINGTON BRONS.,
feb 2 Fo_ter’s Curner.

Dissolution ot Co-Partnership.
HE Co-Partnership existing between the
iB sNulgsctr‘lll;ax‘-is. ugder lthuds{)yle of A. STEWART
ON, 18 18 day dissolve tual .
St. John, N. B., January ﬁthy. ?21372.“u 1 g
: LEX. STEWART,
janll tf ANDREW J. STEWART.

Co-Partnership.

HE Subscribers have this day entered into a
Co-Parinership, as SOAP a-d CANDLE
MANUFACTURERS, under the style and firm

of

Logan & Stewart.
The business of which will be carried oun at the
Factory lately ocoupied by A. Stewart & Son,
No. 7 GEemAIN STREET. where they will be
pleased to receive a continuance of the patron-
ngg extended them under a previous partner-
ghip.
St. John, N. B., Januar{v&h. 1872,

M. LOGAN,
tf ALEX. SITEWART.
Co-Partnership Notice.

THE subseribers have tli: day entered into
Co-Par:nership, under thename and style of

BOWES & EVANS,

to conduet a wholesale and retail business in
STOVES. TINWARE, TRON GOODS, and
GENERATL, HOUSE-FURNISHING GUODS,
in the bailding, :
No. 4 Canterbury Street,
(a_nd prasently occupied by A G Bowes,) where,
with increased facilities and larga assorted stock
they hope to receive a continuance of the very
liberal patronage hitherto bestowed upon

A. G. BOWES. E. EVANS.,
February 1st, 1872. 1m newstmn lm

NOTICE,

rVHE subscriber, intending to make achance

in his business, requests all pevsons having
bills against him up to the 31st inst, to hand
them in immediately. All persons indebted to
him will please call and settle their accounts

forthwith,
A. G. BOWES,
No. 4 Cauterbury street.
feb1 tf St John, N. B.

jan 11

Recommenced Business.

HE subscriber begs to inform his friends and

customers that ne has again_commenced

business in the Shop lately cceuried by Jobn
Crawford, Esq.,

No. 125 Union street,
where he will keep constantly on hand a general
stock of GROCERIES, FLOUR, MEAL, PORK,
FISH, &e., &e.

FEED, of every deseription alwayson hand,
which will be cffered at lowest market rates.
JAMES DUNLOP,
jan 31 3m (Late Dunlop & Sinclair))

Public_Eotice :

LL parties indebted to me by Book Account
or Notes of Hand, or otherwise, will please
attend to the settlement of the same before the
first of March next. as ali claims remaining un-
settled at that date will be handed to an Attor-

ney for collection.
jan 3l lm JAMES DUNLOP.
DOWNER

MINERAL SPERM OIL

WILL not ignite under 30(° Farenheit, and
c_onsequentl,v is absolutely safe for Mills,
Fotories, Workshops, &¢. Forsaleb
J. R. CAMERON & CO.,
feb 16 33 Prince Wm. street.

Wl;e_a;— purchasing Plate Powder,
be sure to ask for

W. H. ATKINSON'S

Champion Plate Polish,

WIIICH will save congsiderable time and
trouble, and will be found invaluable, a-
it will elean the article from dirt or grease, as
well as produce & most brilliant polish.

The Proprietor can, with the greatest eonfi-
dence, recommend his ** CH3MPION PLate_Fo-
LISH” as an article superior to anything of the
kind ever offered to the public. One trial of it
will ensure constant use: and as it saves 8o
much time and lahour, besides producing a very
lasting polish, Housekeepers wiil find it worth
their while to use ‘* ATKINSON'S CHAMPION
Prare Poriss,” for cleaning and polishing all
kinds of silver and plated goods, -

This article is done up in fancy boxes, of dif-
forent col.urs, ut seventeen cents each.

J. CHALONER,
febl 1m*

Cor. King and Germain sts.
Just Received.
1000 UNDLES WHITE -and BLUE
WARPS—" Domestic,” a prime
article;
1000 yards Cotton anl Wool and All Wool
HOMESPUN:
100 pieces COTTON FLANNELS.
For sale low
feb14 up

200 Pieces
COTTON DUCK,

FOR BOAT SAILS.
em: T. R, JONES & (0.

T. R. JONES & CO.

feh14 nun

FURLONG'S

The above Celebrated

0ld Irish Malt Whisky

Rivals the finest Cognac Brandy.

IT HAS BEEN STORED FIVE YEARS
In Sherry Butts, and is highly recom-
mended for Medicinal and other
purposes, being
Mellowed with Age, Perfectly Pure,

And free from those heating qualities
usually found in other ‘Whiskys.

e
FOR SALE BY
TEHOMAS FURLONG,
Direct Importer,

CHUBB’S BUILDING,
Warehouse, 14 Water St.

Watches, Clocks,
JEWELRY, &c.,

AT REDUCED PRICES.

PAGE BROTHERS,
41 King Street,

\, ISHING to reduce their Stock ag much as
i posgible before receiviog their Spring
importations, will ofter special nducements to
buyers of

Watches, Clocks, Jewelry, Silver~-Pla-
ted Guods, &c, &c,

Buyers of any of the above goods will do well
to give us an caily u“-l
PAGE BROTHERS,
feb 10 41 King street.

Dr.Baxter's Chalybeate

/l‘HE great Reconstructive Touic for the ane-
mia of females, in the debility of weak
children, in the imperfect digestion and assimi-
lation of food, where a tonic is required for the
stomneh, and an_element added to the blood,
u{)c‘ CHALYBEATE will be found to be invalu-
able.
Dr. Baxter’s Chalybeate is for gale, wholesa’e

and retail, by
GFO. STEWART. Jr.,
PHARMACEUITICAL UHEMIST,
4 King street,

feb 1

IN THE SUPREME COURT,

THE EUROPEAN AND NORTH AMERICAN RAILWAY FOR
EXTENSION FROM SAINT JOHN WESTWARD.

s,
GEORGE THOMAS.

( Continued.)

The right to make the assessment is given. Notice of this is provided for. In
the event of non-payment after a certain period, & mode is provided for enforcing
[ pa{ment. If this fails, a personal accountability is fixed. What is there to en-
"able us to say that in addition to, and entirely distinet from this, there is from the

Shareholder to the Company a primary, direct, absolute personal obligation,

which the Company ignoring the mode of recovery prescribed, may enforce by snit? !
Why should we so hold? The remedy given by the Statute is a summary pro-
c(;edmg clearly for the benefit of the Company, for should the Stock sell for suffi-
cient to pay the eall, it is realized without the expense and inconvenience of liti-
gation, and that too where there is nothing, if the assessment has been properly
made, to call for a legal decision through the intervention of a Court and 3[ ury. |
If the proceeds of the sale are insufficient, the Compan have their remedy against |
the shareholder, who is in that event made pel‘Sonalgry responsible and account- |
able for the deflciency, so that there would seem to be a substantial reason why
they should be confined to the remcdy given by the Statute, and no good reason
that T can discover why they should be permitted to depart from it. And I can-
not very well see how we can escape the conclusion, that no right of action in the
first instance is given by the Act, nor, independently of it, does any exist, but that
the present belongs to that class of cases where the Statute at once imposes the
duty and directs the remedy.

This brings us to the eléventh ohjection—that it is not cured by the 82 Vic.,

Cap. 54.
the four difficulties or doubts intended to be removed, but it is alleged that the en-
acting clauses go heyond the preamble and cover this ‘case by recognizing and
thereby establishing Plaintiffs right to resortin the first instance to an action,
notwithstanding the original Act of Incorporation might not have justified such
a proeeeding. While it is as stated in Bac Abrdgt, in the general true, that
the preamble of a Statute is a key to open the mind of the makers as to the mis-
chiefs which are intended to be remedied by the Statute, if the words in the
enacting elause go clearly beyond the preamble some effect is to be given them,
but if not, then the clause is to be construed with reference to the preamble. See
4 M. & G. 488.

Section 3 is relied on by Plaintiffs; itis as follows: “That to entitle the said
Company to recover against any subscriber or stockholder, a notice shall be
given by the President of such Company, such notice to be published in one or
more of the public newspapers published in the City of Saint John, for the period
of two Calendar months, which notice shall specify the amount of assessment,
that is, whether the whole or what part of the subscribed Capital Stock, and shall
require the same to be paid to the Treasurer; and from and after the expiration
of the said two months publication, the said Company shall be entitled to sue for,
recover and receive from any subscriber the amount due for unpaid subscribed
stock which may have been subscribed for by such subseribers.” Had it stopped
here there might have been much force in Plaintiffs’ contention, but these words
are added, “in the same manner as if the calls for assessment had been regularly
made and published, or served in accordance with the strict requirements of the
Act incorporating the said Company.” Does not this, taken in connexion with
the plain expression of the preamble as to the objects of the Act, show that no
greater linbility was to be cast on the shareholders than was imposed by the Act
of incorporation, and that on the notice prescribed to be given by this Sec. 3, the
right of the Company tosue for, recover and receive from the shareholders was
only to be 47 the same manner as if those things had regularly been done in ac-
cordance with the strict requirements of the Act incorporating the Company, not
to create a new liability or establish a new mode of procedure, but to remove any
difficulties that might be in the way of pursuing the mode originally pointed out
by reason of a non-compliance with preliminary requirements or other irregu-
larities in carrying them out. Thus we see in Sec. 1 the first words are ‘That
the subscribers to said Capital Stock shall be held liable in the same manner and
to the same extent as if the whole of the Capital Stock as in said recited Act is
mentioned had been fully subscribed , and as if the said $50,000 of said Capital
Stock had not only been paid in to the Treasurer of said Company, but had
been so paid in to said Treasurer in the manner prescribed by said recited
Act, and as if all assessmeunts and notices had been made and given in
accordance with the terms of the Act of Incorporation, and the respective suk-
seribers to the said shares in the Capital Stock shall be liable to the assessments
and calls in the same manner and to the same extent as if the whole amount of
$2,000,000 of dollars of the the said Capital Stock had been subscribed for and
taken up, and the $50,000 of said Capital Stock had been paid in to the Treasurer
of said Company in the manner and at the time required by said recited Act, and
as if the notice and notices of the calls and assessments had been made and given
as required by said recited Act.” Surely some effect must be given to the words:
«in the same manner as if, &c.,” in tf)e 3rd Section, and to do so we can only
properly read this as if the words expressing the manner referred to in the Act of
Incorporation were actually repeated for ‘“‘verba relata hoc maxime operantur per
referentiam ut in ets tnesse videntur,” see per Blackburn, J. in Malcom vs. Yeats,
L. R. 6 C. P. 541, who also observes ‘“all are agreed that words of reference
bring down the matters they refer to as if repea’el again. I think the words
should be very clear and explicit to justify the Court in burthening parties with
new liabilities by ez post facto Legislation, and in the case of the Conser-
vators of the River Thames vs. Hall, 3rd Law, Rep. C. P. 415, which enunciates
and confirms the doctrine that a general enactment in a later statute does not re-
peal a particular enactment in an earlier statute unless the intention to do so is
manifest or the implication irresistible. Montague Smith, J. mentions with ap-
proval and as binding, the rule as laid down by Sir Orlando Bridgman, that ¢ the
Law will not allow the exposition to revoke or alter by construction of general
words any particular statute when the words may have their proper operation
without it.” Taking then the object of this Act as clearly indicated by the preamble,
the controling reference in the enacting clause to the ‘‘same manner " as
that provided for by the Act of Incorporation and the retrospective character
of the Act, I think we can scarcely arrive at the conclusion that the Legis-
lature intended to give the Plaintiffs any other right of action, or any other
power to recover on unpaid calls than they could have had under the Act
of Incorporation if all the requirements of that Act had been regularly
complied with, but that the obvious intention was to secure to them pre-
cisely the same remedies by protecting them from the irregularities or non-
compliance referred to which might bar their right effectually to_resort to
the means of recovery provided; and the words of Lord Tenterden in Halton vs.
Cove, seem very pertinent, 1 B. and Ad. 558; he says ‘it is very true as was
argued for the Plaintiff that the enacting words of an Act of Parliament are not
always to be limited by the words of the preamble, but must in many instances
go beyond it; yet on a sound construction of every Act of Parliament, I take it
the words in the enacting part must be confined to_that which is the plain ob-
ject and general intention of the Legislature in passing the Act, and that the pre-
amble affords a good clue to discover what that object was.” Now looking at the
preamble and enactment here I think we can see very clearly what the Legisla-
ture intended, viz: to enable the Corporation to avail themselves of the remedies
provided by the Act of Incorporation, and I think it is equally apparent that the
Legislature did not intend to impose new obligations, or give new rights, or new

remedies, but only to make the old a railable.

EUROPEAN AND NORTH AMERICAN RAILWAY COMPANY,
LE

THOMAS.
JUDGE ALLEN.

The principal questions arising in this case are:—Ist. Whether stockholder
was liable to be sued for calls under the Act Incorporating the Company 27 Vic.
Cap. 43, and 2nd, Whether if not so liable under that Act a right of action is
given to the Company by the Act 32 Vic., Cap. 54.

The fifth section of the Act of Incorporation under which the first question
arises, authorizes the Directors inter alia **to make such equal assessments from
«time to time on all the shares in said Corporation as they may deem necessary
¢« and expedient in the execution and progress of the work, and direct the same to
“he paid to the Treasurer of the Corporation, and the Treasurer shall give notice
« of all such assessments, and in case any subscriber or stockholder shall neglect
“to pay any as .ssment on his share or shares for the space of t]lil‘t)j days after
« guch notice is given as shall be prescribed by the bye-laws of said Corporation,
«the Directors may order the Treasurer to sell such share or shares at public
«anetion, after giving such notice as may be prescribed, as aforesaid, to the
¢ highest biddor, and the same shall be transferred to the purchaser, and such de-
¢linquent subsecriber or stockholder shall be held accountable to the Corportion
« for the halance, if his share or shares shall sell for less than the assessment due
« thereon with interest and costs of sale; and shall be entitled to the overplus if
« his share or shares shall sell for more than the assessment due with interest and
« cost of sale.”

Now the question is, whether the Company have any right of action against a
shareholder for calls under this section, or whether they are bound to proceed by
a sale of the shares in case of default of payment,—in other words, whether the
proceeding by sale is a cumulative remedy?

In Angel and Ames on Corporations, Sec. 519, it is snid that ¢ it is well settled
« that a power conferred by the Legislature on a Corporation to séll the stock for
« Jefault of payment of an instalment by a subscriber, does not exclude the Com-

The preamble of this Act as we have seen very distinctly expresses |

«mon Law remedy to recover it, and he is still liable in an action of assumpsit;
«thie penalty of forfeiture is cumulative, so that the Company may waive it and
« proceed n personan on the promise.” -

In support of this the cases of The Birmingham and Bristol Railway Company,
vs. Lock, 1,2 B., p. 256; The London Grand Junction Railway Company, vs.
! Graham, 1, 2 B., 271, and a nnmber of American authorities are cited. 1 have
| ho means of ascertaining how far the American cases sustain the position, but
the cases in the first Queen’s Bench certainly do not do so. No such question
was raised, or could be raised in those cases, becatise express power was given
by the Act under which tho Companies were formed to sue for calls.

"1t appears by the statement of the American cases on this subject in Abbot's

Digest of the Law of Corporations that they hold differently in the various States. |

Thus it is said in page 38, plea 136: “Upon the question whether, independent of a
“ Charter provision, a Corporation may sue a subscriber upon his engagement to
“take shares, the authorities are not agreed. The doctrine in New York and
“other States appears to be to hold the provision in the Charter to sell the shares
“as a remedy merely cumulative, and to sustain an action for assessment with-
““out an express promise to pay, and before resort is had to a sale of the shares.”
In Massachusetts the doctrine is otherwise, and it has there been held that where
there is no express promise to pay the assessments, the remedy in the first in-
stance is by a sale of the shares, and this has been declared to be the rule in New
Hampshire. :

Upon an exgtmination of the authorities, and upon principle, the true rule ap-
pears to be this:—That where a party makes an express promise to pay the as-
sessments he is answerable to the Corporation upon such promise, for pay all
legal assessments, and may be eompelled to its performance by action at Law
before resorting to a sale of the shares. Itisa personal underta{ing beyond the
terms of the Charter. Where, on the other hand, he only agrees to take a speci-
fied number of shares, without promising expressly to pay assessments, then re-
sort must first be had to a salc of the shares to pay the assessments before an
action at Law can be maintained. His agreement simply to take the shares is
an agreement upon the faith of the Charter, and by it alone is to be governed so
far a8 his shares are to be effected. He takes them upon the conditions and law
of the Charter. They exist only by virtue of the Charter and are to be governed
by the provisions therein contained.

In ph. 187 it is said “if no statute or bye-law provides anotherremedy for the
«recovery of assessments, Corporations are liable therefor in an action of as-
« sumpsit, though they have made no express promise,” citing Essex Bridge Co.,
vs. Tuttle, 2 Verm. P. 393, and two cases from Illinois, and this agrees with
what is said by Maule, J. in the Cork and Bandon Railway Company, vs. Goode,
13 C. Beneh 834.

In ph. 188, it is said, ‘“‘a Corporation cannot in an action at Law recover the
« amount of the shares, or the assessments on them, unless the holder has ex-
¢ pressly agreed to pay them, or unless by the Charter, or by some other statute,
«3a personal obligation to pay is imposed on the holder.” ¥‘or this, the case of
the Kennebec and Portland Railway Company, vs. Kendall, 31 Maine, 470, is
cited. There the Charter provided no mode of enforcing payment of assessments,
but gave the Corporation power to establish such bye-laws as should be deemed
necessary and proper for the management and regulation of their affairs, not re-
&ugnant to the laws of the State; also, to make and collect such asse$sments on

e shares of the Capital Stock, as might be deemed expedient, in such manner
as shoplld be prescribed in their bye-laws. The Corporation made a bye-law
authorizing the Directors to make assessments upon the shares, and the Treas-
urer, in case of delinquency by any stockholder in the payment thereof, to sell
his shares. They also made a hye-law that if the shares of any such delinquent
stockholder should not sell for a sum sufficient to pay his assessments, he should
be held liable to the Corporation for any deficiency. The Defendant with
others had signed a paper stating that they agreed to subscribe to the stock in
the Company, the number of shares set against their names. Twelve shares
were written against the Defendant’s name. Several assessments had been made
upon these shares which the Defendant had neglected to pay, and the shares had
been sold by the Company for a less sum than was due. Tge action was brought
to recover the balance, and it was held that the bye-lawidid not impose any per-
sonal liability. Shiply, C. J., in delivering the judgnient says: “ A Corpora-
“tion may in an action at Law, recover the amount due for its shares, or for as-
“ sessments legally made upon them, when by its Charter or other statute provi-
“sion, a personal obligation is imposed upon the holder to pay for them, or when
«the holder has made an express agreement to pay for them. Without proof of
“such an agreement or personal obligation, the Corporation cannot recover.
«These positions are established by many decided cases. * * * When the
«language of a Charter or statute does not in terms authorize the Corporation to
“make a call personally upon a holder of stock, or impose upon him a personal
* obligation to pay, but authorizes a collection by sale of the shares, the construc-
“tion is this and most of the other States has been that no personal obligation to
“ pay was imposed.”

The doctrine enunciated in this case is entirely in accord with the principle of
the few English decisions to be found on the subject. Thus, in the Dundalk Rail-
way Co., vs. Tapster, 1 Q. B., 667, where an Act for making a Railway in Ireland
provided that if any proprietor of shares refused to pay a call, it shoulyzi be lawful
for the Company to sue for it in an Court of Record in Ireland, it was held that
the Company could not sue in an nglish Court; and Lord Denman said :—
“right and the remedy are both created by the Legislature, and the Company are
«bound to persue the remedy provided by it;” and Patterson, J. said:—* It is
«only by aid of the statute tfmt one partner can sue another—must you not take
« the remedy the statute provides?”  Again, in the Cork and Bandon Railway
Company; vs. Goode, 13 C. Bench, 834, which was an action of debt for calls,
Jervis, C. J., says:— But for an Act of Parliament, no action could be brought
“Dby the Company against one of its own members.” The principle thatwhere a
pecuniary obligation is created by statute, and a remedy expressly given for en-
forcing it, that remedy must be adopted—was also reco ized and acted on in the
cases of the Vestry of St. Pancras, vs. Batterbury, 2 C. %:nch, N. S. 477, and the
Wolverhampton Waterworks Co., vs, Hawksford, 6 C. Bench, N. S. 356.

The language of Parke, B., in Shepherd vs. Hills, 11 Exch, 67, would seem, at
first sight, to support the Plaintiffs’ contention. He says, *There i3 no doubt
« that whenever an Act of Parliament creates a duty or obligation to pay money,
« an action will lie for its recovery, unless the Act contains some provision to the
«contrarv. It is true that this Statute gives a power of distress, but that is clearly
« g cumulative remedy.” That, however, was not an action by a Corporation
against one of its members, which is not unimportant; and, moreover, the Statute
expressly authorized the penalties to be recovered by action of debt, or to be
levied by distress; so I do not see how there could have been any question about
the right of action. In the Cork and Bandon Railway Company, ws. Goode,
supra, Manle, J., says +—<If an Act of Parlioment says that certain persons shall
« pay certain monies, and nothing more, debt undoubtedly is the appropriate
«remedy; the statute creates the debt.” i

If, in the present case, the Act has merely authorized calls to be made, and
directed the payment of them, I should have been in doubt about the right of the
Company to sue; but here the Act says. something more, namely, that, in default
of payment, the shares may be sold. It may be said that this is only permissive;
but there are many cases where the word may,” in a Statute, has been con-
construed to mean * shall,” and where there is no remedy to recover the calls,
except that one expressly given by the Statute, it must have that construction, and
must be read as conferring a power, and not as giving a discretion. I can find
no English case where an action of debt has been held to lie against a stockholder
in a Company for an assessment on his stock, unless the right to sue is expressly
given by the Act of Incorporation.

There is no uniformity in the several Acts of Assembly in this Proyince, in-
corporating Railway and other Companies, in the mode of recovering calls; some
authorize an action to be brought against the shareholder—as the European and
North American Railway Company, 14 Vict. c. 1.; the Woodstock Railway
Company, 27 Vict. ¢. 57; while others—as the St. Andrews and Quebec Railway
Company, 6 William 4th c. 31, the St. Stephen Railway Company, 27 Vict.,
Cap. 56, the Albert Railway Company, 97 Vict., Cap.- 58, and the New
Brunswiek Railway Company, 88 Vict.,, Cap. 49, only authorise the sale of
shares in case of non-payment of assessments, So the Fredericton Boom Company,
7 Vic., Cap. 34, the Nashwaak Boom Company, 8 Vict., Cap. 55, the South
Bay Boom Company, 10 Vict., Cap. 72, only authorise a sale of the shares in case
of nonpayment of the assessments; but by the Act 11 Vie., Cap. 49, to amend the
Sonth Bay Boom Company Act;, express power is given to sue the shareholders,
in case of non-payment of calls. It is clear, therefore, that the particular Act of
Incorporation, in each case, must be looked to for the remedy, in cases of default
of payment; and I am of opinion that as the Act incorporating this Company
imposes the obligation to pay, and, at the same time, directs a particular remedy
in case of non-payment, the remedy so pointed out must be -followed——-thv rela-
tion existing between the shareholders and the Company having been created by
the Statute, and there being no liability independent of 1t. . .

The next question is whether the Act. 32 Vict., Cap. 54, gives a right of action.
This act recites that it is doubtful whether the subscribers for stock can be made
liable for the amount subscribed by them, by reason: First, that the whole
Capital Stock of two millions of dollars had not been subscribed. Secondly, be-
cause it is doubtful whether any assessments on the subscribers could be made
until $50,000 of the stock had been paid in. And thirdly, because it was
doubtful whether the notices of assessments on the shares had been regularly
made and given, as required by the Act of Incorporation; and then enacts in
section one, that the * Subseribers to shares in the Capital Stock shall be liable
«to the assessments, and calls for payment of said Capital Stock, made, or to be
« made, in the same manner and to tK:an same extent as if the whole amount of
«two millions of dollars of said Capital Stock had been subscribed for and taken
« up, and the fifty thousand dollars of said Capital Stock had been paid in_to the
« Treasurer of said Company, in the manner and at the time required by said
« pecited Act, and as if the notice and notices of the calls and assessments had
« heen made and given, as required by said recited Act.”

Section two deelares that all Acts done, or ordered to be done by the Company
in the exercise of the rights and powers given by the Act of Incorporation, shall
be as legal-and correct as if the two millions of dollars of stock had been sub-
ceribed for, and the fifty thousand dollars paid in at the time and in the manner
required by the Act. . :

Section three ‘enacts that, to entitle the Company to recover against any sub-
seriber or stockholder, a notice shall be given by the President of the Compan
in one or more newspapers published in St. John for two calendar months, whic
notice shall specify tﬁe amount of assessment, and shall require the same to be
paid to the Treasurer, and from and after the expiration of the s}aid two 'months
publication, « the Company shall be entitled to sue for, recover, and receive from
“ any subseriber the amount due for any unpaid subscribed stock vs_’hlch may have
« heen subseribed for by such subscribers, in the same manner as if the c&}ll for
« qesesssment  had  been regularly made and published, or served, in ac-
« cordance with the strict requirements of the Act incorporating the said
« Company.”

The words of this section, taken by themselves, ‘Yo‘ﬂd ce}'ta.inl
tAat the Legislature intended to give a right of action against the stockholders
for the amount of unpaid stock, and the words * sue for” would appear to have
been used for that purpose; but inasmuch as the recital of the Act shews that the
object of the Legislature was only to provide a remedy for three impediments
which stood in the way of any proceedings to recover the assessments, that
nothing is said in the recital of any doubt as to the mode of proceeding against
stockholders, and no clear intention is expressed to give any different remedy

(To be Continued.)

seem to show




