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The affidavit muet state in express terme that

there ie "la good defence lu the action on tise
iueritq," (Lanc v. lsaacs, Dowvl. 652.) lt may bc
muade flot oniy by the defendant, if hte is adviscd
and believes, but by the .Attorney or bis Clerk, if lie
is infornied or nsfrucfed and belie ves, or by an agent,
if lie state ltat f-roi lais i7mlructions hoe belicves,
(Rowboitom v. Dupree, 5 Dowl. 557r-&aofficld v.

Hugns Dowl. 422.) The affidavit must state
tise defence to be inifis Ite action, (Browley tV.
Gcrish, 1 D. & L. 768.) Sec aIso, what thse affidavit
ehould state, (Tatc v. Boiql, 3 Dowl. 218; Bower
v. Keiiip, 1 Dowl. 282; Page v. Sotith, 7 DowI. 4102;
Crosby, v. Junes, 5 Dowl. 566.)

la addition tu tise abovc thse following modern
cases may be mnentioned

An application tu set aside tise order for leave tu
proïceed under thse 171h section (English Act) znay
be made on affidavils contradicting these upon
which. thse order %vas oblaincd, witbout disclosing
a defence on lise merits, but if tise order stands it
-would scein that judgnient signedl in pursuancc of
it cannot bc Set aside witbout such affidavits as
are inentioned in sec. 27,) (Hall v. cotsiin, 9 Exe.
238.) The English Rule of Court excludingr Sun.
day froin thse computation of legal titne, %vheri it is
thse lasi day for duing au nct, docs flot apply 10 sec.
27, and therefore if Sunday is tise lasi day of thse
ciglit days alter which execution may issue, snch
exeution may issue on thse Mfonday fullowing,
(Rowbarg V. .iLorgau, 9 Exc. 730.)

ATTACUbIEN'TS-EFFECT 0F, WITII RESPECT TO
SUITS FREVIOVISLY COMMENCED.

By lise 551h sec. of the Common Law Procedure
Actany person who shalh have commenced l'a suit
«in :any Court of Recod in Upper Canada, tise pro-.
'cess wherein shall have bc-en servedl or executed

cibefore thse suing out a wvrii of attacbmcnî againsi
«ite, same defendant as an absconding debtor,
-"shall, notwithstanding thse suing ont cf the writ
49of aiuachnient, bc entitled to procced to judgmenî
ccand execulion in thc usual manner,>' and if ho
obtain an execulion before the plaîntilf in thse ai-
tacisment, lie,%wihl be entitcd to lte advantage of
bis prioriîy of execution sul>jcct to the couts of the
autachmnt, if thse Judgc sisall se, oder.

It will bc obeerved tisai thse prior suit muet have
been commenccd in Courte of Record. Now il isi
expressly declarcdl by tise D. C. Act, that tise Divi-
sion Courts shal flot bc a Court cf Record, aind
ilserefore tise ptérson commencing a prior suit, a
suit in a Division Court againsi the defendant, wiIi
not bce nitlcd to the advantage cf hie priorty of
execution. Thsis probably was flot foreseen by tho
Legisiature, for il neyer could have bi±en contetu-
plateid tu place the small debi suitor in a worso
position titan tise suitor for a large amnount. Thse
muari %vlio sues for £26 is an emninently more favor-
able position tban the man who sues for £25. We
are more strongly conviuced that Ibis could not
have been so designed by the Legisiature in look-
ing ai the 57th section, wisich places attaching
creditors ini the Superior Courts and in lthe Division
Court on ncarly the saine footing ln repect to dis-
tribution.

One resuli of this enactiment whenever the debi
appreaches £25 will probably be this-.-tisat persons
uaturally desirous to make thse best cf a demand
against a debtor wisose means are trifiing and wiso
is expcîed to abscond, -%vill, sue in the County
Court te ebtain the advantage of prieriiy cf execu-
tion, even if cleprivedl of costs, ratiser tItan by suing
ini thse Inferior Courts *having .cognixance, to risk
losîng the wisole demnand. It rt-j also Iead to
fraud lu tits way-ihai the pariy intending to
abscond, and desiring to, prefer a particular credîtor
to wvhosn he le indebted to tise amoui of, say fte
or twenty pounds, Nvill put hlma in a position Io
make eut a case to au arnounit exteediùg £25, and
thus defraud other creditors. Wlserc, under thse
circumnstances first mentioned, a party le indebted
to several for smisil sums in thse shape cf negotiable
instruments, it 'will fot bc thougist by thse parties,
unfair te transfer ail t0 one of thse creditors, se, as
to, ralse the dlaim beyond £25 te enable a suit to
be brougisi in a Court cf Record.

Thse clause certalnly provides for setting aside or
siaying proceedings on a judgment obîsined.by
fraud or collusion, but transactions cf ibis kind are
gencrally se, se-crefly managed tisati is vcry die-
cuit to make oui a case tisat would justify lise
ierference cf tise Court. Thse provision givlng

thse suitor iu the Court cf Record au ad*aniage,
thus not ouly operates unjuody,,but holds out teuip-
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